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From: ndiamond1@gmail.com on behalf of Nancy Diamond
To: attorneys@capcoa.org
Cc: Matthew Maclear; Richard Stout; Peter, Ellen M. @ARB; Spiegelman, Nina; Annie Boyd
Subject: Re: [CAPCOA Attorneys] Draft agenda for CAPCOA attorneys meeting
Date: Tuesday, October 21, 2014 1:59:20 PM


Ray, 


North Coast approved joining at the last round. Was that draft of the amicus filed back then?
 Are the issues the same?


Nancy


On Tue, Oct 21, 2014 at 1:44 PM, Raymond Biering <raybiering@yahoo.com> wrote:
Dear CAPCOA Attorneys -


Please see the e-mail below sent by Larry Allen from SLO APCD to the
 APCOs.  Any help you can give us by joining the amicus brief being
 drafted by Bill Dillon would be most appreciated.  The amicus brief will be
 due in the first week of December.  I plan to discuss the case at our
 upcoming meeting and will provide you with copies of the Appellant's brief
 and our response.


Best regards - Ray Biering


 From: lallen@co.slo.ca.us [mailto:lallen@co.slo.ca.us] 
Sent: Tuesday, October 21, 2014 12:49 PM
To: membership@CAPCOA.org
Cc: Raymond A. Biering; kenk@capcoa.org
Subject: Request for assistance regarding lawsuit on SLOAPCD dust rule


Dear Colleagues,


I wrote to you all about 16 months ago (see email below) requesting your
 support in joining an Amicus brief to fight an lawsuit by State Parks and
 Friends of the Dunes lobby group. They were appealing a Superior Court
 decision upholding our Rule 1001 requiring control of PM emissions from
 the Oceano Dunes State Vehicular Recreation Area in our county (see
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 email below for details). The main issue in their appeal challenged the
 District's authority to require a permit for the facility, which would affect all
 of us if we lose. Several of you responded favorably, for which I am very
 grateful, and Barbara Baird from SCAQMD had actually started on
 outlining the amicus brief. In the meantime, however, the appeal was
 stayed by the court pending an attempt by APCD and State Parks to
 resolve the underlying issues of the appeal. We have been working
 w/Parks since January to resolve our issues, and now have a Consent
 Decree in place with them that establishes an implementation and
 enforcement process for the Rule, as well as a dispute resolution process.
 The rule stays in place as is, but we have agreed not to enforce our
 permit requirement and Parks agreed to withdraw their appeal, which they
 did.


Friends of the Dunes, however, has not dropped their appeal and recently
 served us with a 3rd lawsuit claiming the Consent Decree constitutes an
 illegal amendment to Rule 1001. We'll deal w/that later, but the decision
 on this appeal will affect us all, so I am reaching out to you once again to
 request you consider joining in an Amicus brief. As I recall, Santa
 Barbara, Great Basin, Monterey, Bay Area, N. Sonoma, Tehama, San
 Diego and N.Coast districts had all expressed a desire to join the amicus
 brief. I'm hoping you all still intend to provide that support, and that others
 who didn't before will also reconsider joining. I previously provided some
 background support info (attached) for those of you considering taking
 this issue to your Board for approval, and can provide additional info if
 needed. The amicus brief will need to be ready for submittal by December
 1, so we'll need decisions from you all fairly quickly. Bill Dillon, Counsel
 for Santa Barbara APCD, has agreed to take on the task of drafting the
 brief, so the cost and effort for any district joining the amicus will be
 minimal.


I greatly appreciate your consideration of this request and look forward to
 hearing back from each of you soon. Ray Biering or I would be happy to
 discuss this personally with any of you if you have questions or concerns
 regarding this request, so please call either of us if you want to get more
 details or background info. Thank you in advance for any assistance you
 can offer on this.


Larry                    Ray Biering, District Counsel







805.781.5920 desk            Adamski, Moroski, Madden, Cumberland &
 Green
805.471.8035 cell            805.543.0990


(See attached file: Closed Session Outline for SLO APCD Amicus
Support.docx)


Larry Allen
Air Pollution Control Officer
San Luis Obispo County Air Pollution Control District
Phone:  805 781-5912
Fax:      805 781-1002
Web:    http://www.slocleanair.org


P Please consider the environment before printing this e-mail
----- Forwarded by Larry Allen/APCD/COSLO on 10/20/2014 05:58 PM ----
-


From:    Larry Allen/APCD/COSLO
To:    membership@capcoa.org
Date:    06/13/2013 10:59 AM
Subject:    Request for assistance regarding lawsuit on SLOAPCD dust
 rule


Dear Colleagues,


As most of you heard at the Spring Conference last month, SLOAPCD
 adopted a rule in Nov 2011 requiring State Parks to reduce dust
 emissions from the Oceano Dunes State Vehicular Recreation Area
 (ODSVRA). Friends of the Dunes (FOD), an offroad vehicle lobby group
 for the ODSVRA, sued us over the rule and named State Parks as a real
 party in interest. As a result, State Parks joined the lawsuit with them and
 challenged our authority to adopt the rule and to require a permit for the
 ODSVRA. The briefs from FOD and SP were quite lengthy and
 challenged us on a variety of regulatory and technical issues, including
 the viability of the air quality studies supporting the rule, whether the
 facility is a direct or indirect source, whether the facility could be
 considered a contrivance for permitting purposes, and a number of other
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 issues. The Superior Court judge issued a 20 page decision denying each
 of their challenges and supporting every point we made in our briefs; it
 was an excellent decision for defending against an appeal.


Both FOD and State Parks have now appealed that decision. Our
 Counsel, Ray Biering, discussed the appeal with the CAPCOA attorneys
 Tuesday on a conference call, and all 10 or so of those present, including
 all 5 large districts, agreed it was important to file amicus briefs in support
 of our case due to its precedent-setting nature. If we don't prevail, the
 ability of every air district in CA to regulate and permit fugitive dust
 sources like the ODSVRA, including mining operations and agriculture,
 will be thrown into question.


I'm writing all of you to personally ask that you consider signing on in
 support of the Amicus brief when it's in final form. Joining the amicus brief
 won't cost the participating districts, except the time spent by those
 actually writing the brief. SCAQMD's lead counsel, Barbara Baird, has
 already graciously volunteered to take the lead in writing the amicus brief
 for all the other districts to sign, pending Barry's agreement.  I realize it
 will take a Board action for most of you to get authority to add your
 signature, but I strongly believe this case is crucial for all of us to retain
 the regulatory authority we currently have. Ray has already forwarded all
 pertinent legal briefs filed in this case to all attorneys on the CAPCOA
 attorneys list, so most of you should have them already. If not, please let
 me know and I will forward them to you. We are also requesting ARB to
 join the Amicus brief for this case.


We anticipate State Parks and FOD could file their opening appellant
 briefs as early as mid-July, with ours due in August and the appellant
 reply briefs due in September; amicus briefs would be due shortly after
 that. So if you are considering joining the amicus brief, it would be best if
 you could ask for the authority to do so at your next board meeting so
 Barbara Baird will know who is on-board.  She will need to list the
 participants when she drafts the amicus brief, and the longer the list the
 better. We would be willing to draft a short list of talking points with the
 pertinent info needed for a closed session Board discussion and decision
 if that would be helpful; we could also draft sample language for a short
 staff report if you want to handle this in open session.







I ask that you please give this thoughtful consideration and let me know
 what you decide. Ray or I would be happy to discuss this personally with
 any of you if you have questions or concerns regarding this request, so
 please call either of us if you want to get more details or background info.
 Thank you in advance for any assistance you can offer on this.


Larry                    Ray Biering, District Counsel
805.781.5920 desk            Adamski, Moroski, Madden, Cumberland &
 Green
805.471.8035 cell            805.543.0990


Larry Allen
Air Pollution Control Officer
San Luis Obispo County Air Pollution Control District
Phone:  805 781-5912
Fax:      805 781-1002
Web:    http://www.slocleanair.org


P Please consider the environment before printing this e-mail


[Scanned @co.slo.ca.us]
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Raymond A. Biering
(805) 543-0990 (office)
(805) 550-9953 (cell)


From: Barbara Baird <BBaird@aqmd.gov>
To: "attorneys@capcoa.org" <attorneys@capcoa.org>; Matthew Maclear
 <MCM@atalawgroup.com>; Richard Stout <RStout@co.sutter.ca.us>; "Peter, Ellen
 M. @ARB" <ellen.peter@arb.ca.gov>; "Spiegelman, Nina"
 <Spiegelman.Nina@epa.gov> 
Cc: Annie Boyd <annieb@capcoa.org> 
Sent: Tuesday, October 21, 2014 11:59 AM
Subject: [CAPCOA Attorneys] Draft agenda for CAPCOA attorneys meeting


Agenda for November 4 is attached. Annette asked that all her items be in the am
 as she has to leave at noon. The agenda currently is designed to start at 9 and end
 at 3:30., with a morning break but no afternoon break. If everyone wants an
 afternoon break we can reorganize to start at 8:30 instead. Let me know if you
 prefer this option. I have to end it at 3:30 since I need to report to the CAPCOA
 board at that time. CARB and EPA attorneys are invited guests.
 
Annie, did the CAPCOA Board assign me anything in particular to report on or just
 summarize our agenda?
 
 
 
 
Barbara Baird
District Counsel
SCAQMD
(909) 396-2302
 
P  Please consider the environment before printing this email.
CONFIDENTIALITY NOTICE:  This email may contain material that is confidential, privileged or
 attorney work product for the sole use of the intended recipient.  Any review, reliance or
 distribution by other recipients without express permission is prohibited.  If you are not the
 intended recipient, or the employee or agent responsible to deliver it to the intended recipient,
 please contact the sender and delete all copies.
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-- 
Nancy Diamond, Esq. 
Law Offices of Nancy Diamond 
822 G. Street, Suite 3 
Arcata, CA 95521 
ndiamond@ndiamondlaw.com 
Telephone: (707) 826-8540 
Facsimile: (707) 826-8541 


This message is a PRIVATE communication. If you are not the intended recipient, please do
 not read, copy or use it, and do not disclose it to others. Please notify the sender of the
 delivery error by replying to this message, and then delete it from your system. Thank you.
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From: Brown, Lisa@ARB
To: Spiegelman, Nina
Subject: SLO APCD and Oceano Dunes
Date: Monday, June 01, 2015 11:06:11 AM
Attachments: Notes on EPA letter to SLO APCD June 2015.docx


I have attached my notes on possible response to the letter that the SLO APCD Board requested.
 
--Lisa Brown
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Notes on EPA letter to SLO APCD June 2015





By email dated May 27, 2015, you indicated your Board had requested EPA’s position on “whether or not substituting a negotiated MOA with State Parks would be acceptable to EPA as a demonstration that we were on a path to attainment”. As you know, during the 2012-2014 time period , the  monitor near the Oceano Dunes reported seven air quality exceedances of the 2006 24-hour PM2.5 and seven exceedances of the 24-hour PM10 national ambient air quality standards (NAAQS).  This poses a serious health concern which the District has been attempting to address.  According to the 2010 Phase 2 South County Particulate Study, these exceedances are attributable to vehicular disturbance of beach and sand dunes.  We have supported and continue to support the District's efforts to address the anthropogenic emissions from the beach and sand dunes, and believe that pollution control measures such as those contained in Rule 1001 can provide a reasonable basis for regulating this activity in order to protect human health.


[bookmark: _GoBack]We understand that a recent decision by the California Court of Appeal has impacted the District's ability to implement and enforce the permit required by Rule 1001. We also understand that the District and State Parks have agreed to implement the other parts of the Rule and that mitigation and monitoring to measure those efforts are in place. 





Any substantive change in the District’s approach to PM reduction would require this office to evaluate the new approach. Without having an actual MOU to review, it is difficult to give a simple answer to the question raised in your email. Traditionally, MOUs have not been used to implement regulatory programs. MOUs are commonly used to memorialize agencies working together in areas of joint jurisdiction, such as emergency response. They are statements of joint intent. The focus is usually communication. MOUs are not enforceable as regulation or as contracts.  Those would be EPA’s concerns if such an approach were used as the instrument to achieve PM reduction. For EPA’s position on a related SIP enforcement issue, see the decision regarding the Imperial County Air Pollution Control District’s disapproving in part the District’s PM Rules (75 Fed.Reg. 39366 (July 8, 2010)).  


If the new approach were not sufficient due to enforcement concerns, we would re-visit other options for addressing NAAQS exceedances. Such options could include federal action to designate the area to nonattainment for the 2006 24-hour PM2.5 NAAQS and/or the 24-hour PM10 NAAQS. 










From: Lakin, Matt
To: lallen@co.slo.ca.us
Cc: Zimpfer, Amy; LEVIN, NANCY; Magliano, Karen@ARB; Karperos, Kurt@ARB; McKaughan, Colleen
Subject: SLO County APCD Rule 1001 and possible use of an MOA
Date: Monday, June 15, 2015 3:17:49 PM
Attachments: 06-15-2015_Allen_SLO.pdf


Larry,
 
Please see the attached letter that Colleen signed today re: the District’s Rule 1001 and the possible
 use of a Memorandum of Agreement between the District and California State Parks.  If you have
 any questions, please let me or Colleen know.  As you know, Amy Zimpfer is out of the office until
 mid-July.
 
Thanks,
Matt
_________________________________
Matthew Lakin, Ph.D. 
Manager, Air Planning Office 
US EPA, Region 9 (AIR-2) | 75 Hawthorne St. | San Francisco, CA 94105
P: 415.972.3851 | E: Lakin.Matthew@epa.gov
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From: Brown, Lisa@ARB
To: Spiegelman, Nina; Wehling, Jefferson; Smith, Noah
Subject: SLO Court decision
Date: Friday, December 06, 2013 2:43:55 PM
Attachments: 2013-06-27 EPA Region 9 Ltr to Toti re Request Find Nonattainment PM10.pdf


2013-04-19 Trial Court Decision Denying Friends & Parks Petition for Writ.pdf


Here is the trial court decision and a letter that your office generated in response to a complaint
 letter.
 


From: Brown, Lisa@ARB 
Sent: Friday, December 06, 2013 2:42 PM
To: 'Spiegelman.nina@Epa.gov'; 'Wehling.Jefferson@epa.gov'; 'smith.noah@epa.gov'
Subject: RE: Request for examples of Consent Decrees in the air program
 
Thanks for the call –sorry I was gone (and apparently don’t know my own phone #)
 
Can I get  a copy of the Consent Decree in the Ocotillo Wells litigation from Imperial County?
 
--Lisa
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               UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION IX  



75 Hawthorne Street  
San Francisco, CA  94105   



 
 



June 27, 2013 
 
 
 
 



Ms. Rachelle Toti 
Concerned Citizens for Clean Air          
Post Office Box 118 
Arroyo Grande, California  93421 
 
Dear Ms. Toti: 
 
I am writing in response to your May 9, 2013 letter to Environmental Protection Agency (EPA) 
Region 9 Regional Administrator Jared Blumenfeld regarding windblown dust in Nipomo Mesa 
and Oceano, San Luis Obispo County, California. You specifically requested that EPA 
redesignate this part of San Luis Obispo County as a non-attainment area for particulate matter 
larger than 10 microns (PM10). Thank you for sharing your air quality concerns in your letter and 
in your subsequent telephone conversations with Andrew Steckel, Manager of EPA Region 9’s 
Air Division Rules Office. We are very familiar with the air quality issues of this area; we 
provided input to the windblown dust study conducted by San Luis Obispo County Air Pollution 
Control District (APCD) (Phase 2 South County Particulate Study (2010)) and we continue to be 
engaged with the APCD on their local actions to reduce dust emissions.   
 
EPA Region 9 encompasses many parts of the arid west and windblown dust is a long-standing 
issue. The Clean Air Act provides EPA the discretion to employ several different approaches to 
address air pollution in areas that violate ambient air quality standards. These approaches include 
requiring the state or local air district to adopt new pollution control measures, working with the 
air district to ensure existing rules are being properly implemented and enforced, and/or initiating 
the process to redesignate an area to nonattainment, which in turn triggers a comprehensive, 
multi-year planning process to achieve clean air. We evaluate each situation individually to 
determine the most appropriate way to expeditiously reduce potential health impacts of PM10 
emissions.  Characteristically, when an area starts to have violations, we begin to work with the 
local district before considering whether to pursue a redesignation to nonattainment. 
 
Regarding the air quality in the Oceano and Nipomo areas of San Luis Obispo County, data 
collected by the San Luis Obispo County APCD indicate that the CDF monitor (AQS ID: 06-
079-2007), a required regulatory monitor near the Oceano Dunes, has exceeded the PM10 
National Ambient Air Quality Standard (NAAQS)1 four times during 2010-2012, thus appearing 
to violate the PM10 NAAQS. Data from the APCD also show a recent exceedance in May 2013, 
indicating that this site continues to violate the PM10 NAAQS.  
                                                           
1 The PM10 NAAQS level is 150 µg/m3 averaged over 24 hours, not to be exceeded more than once per year on 
average over 3 years. Note that due to rounding conventions, the lowest value for an exceedance is 155 µg/m3; the 
lowest number of exceedances that results in a violation is 1.05 exceedances over 3 years. 











  



 
As you are aware, the San Luis Obispo County APCD has been very proactive in identifying 
potential sources of windblown dust and, as noted in your letter, the APCD has adopted local 
rules to control windblown dust from those sources, including the Oceano Dunes. These local 
rules, if effectively implemented, could reduce air pollution below the NAAQS. One option for 
the APCD to consider is to submit their local rules to EPA for formal public review and 
incorporation into California’s Air Quality SIP. Upon incorporation into the SIP by EPA, these 
rules would become federally enforceable by both EPA and citizens. Meanwhile, we will 
continue to work with the APCD on timely implementation of the local dust control rules. We 
will also ensure air quality monitoring continues so we can evaluate how effective the local rules 
are in reducing PM10 to levels below the NAAQS and determine whether EPA needs to take 
additional action.  
 
Please feel free to call me at (415) 972-3851 if you would like to further discuss the air quality 
issues in San Luis Obispo. Also, if you would like to discuss air quality monitoring, you may 
contact Meredith Kurpius at (415) 947-4534, and if you would like to discuss windblown dust 
controls, you may contact Andrew Steckel at (415) 947-4115.  Thank you again for sharing your 
concerns. 
  
      Sincerely, 
      



/s/ 
     
      Matthew Lakin, Manager 
      Air Quality Analysis Office 
 
 
cc:  Larry Allen, San Luis Obispo County APCD 
 Sylvia Vanderspek, California Air Resources Board  
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 



COUNTY OF SAN LUIS OBISPO 



FRIENDS OF OCEANO DUNES, INC., a 
California not-for-profit corporation, 



Plaintiff and Petitioner, 
v. 



SAN LUIS OBISPO COUNTY AIR 
POLLUTION CONTROL DISTRICT, a 
local air pollution control district; et al.; 



Respondent and Defendants. 



CALIFORNIA DEPARTMENT OF 
PARKS AND RECREATION, a 
Department of the State of California, and 
DOES 1 - 50, inclusive, 



Real Party in Interest. 



CASE NO. CV 120013 



RULING AND ORDER DENYING 
PETITIONS FOR PEREMPTORY WRIT 
OF MANDATE 



Date 
Time: 
Dept: 



January 24, 2013 
9:00a.m. 
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24 I. INTRODUCTION 



25 Airborne particulate matter levels on the Nipomo Mesa are consistently higher than 



2 6 anywhere on the California coast, and they exceed state health standards approximately 65 



2 7 days per year. As a result of concentrations exceeding both federal and state standards, 



28 residents of the Nipomo Mesa are exposed to a serious and continuing health risk. 



1 











1 Over 2,000 epidemiological studies have documented serious health consequences of 



2 exposure to high concentrations of airborne particulate matter, including: 



3 



4 



5 



6 



7 



8 



9 



• increased hospitalizations and emergency room visits for respiratory distress 



in children; 



• increased absenteeism from work and school; 



• decreased lung function among children; 
• exacerbation of symptoms among those already suffering from asthma; 



• bronchitis and other respiratory diseases; 



• increased cardiovascular stress for those with existing heart disease; and 



• premature death. (AR163.)1 



10 Because of these risks, in 2004 the San Luis Obispo County Air Pollution Control 



11 District (the "District") began comprehensive data-gathering efforts and scientific studies to 



12 determine the source of these airborne particulates, spending eight years and over $1 million 



13 in staff time and public funds in the process. 



14 On November 16, 2011, the District adopted Rule 1001 in order to address the 



15 dispersion of particulate matter onto the Nipomo Mesa, which the District concluded is 



16 exacerbated by off-highway vehicle (OHV) use at the Oceano Dunes State Vehicular 



17 Recreation Area ("Off-Road Riding Facility" or "Facility"), which is operated by real-party-



18 in-interest, the California Department of Parks and Recreation ("State Parks"). Rule 1001 



19 requires State Parks to design and implement a plan to reduce airborne particulate matter 



20 from the Off-Road Riding Facility that is caused by OHV activity. (AR881-885.) The plan 



21 creates a time line for State Parks to reach certain milestones of monitoring and particulate 



22 matter reduction, and also requires State Parks to apply for an APCD rule-based permit to 



23 operate the Off-Road Riding Facility once it has reached certain milestones. (!d) 



24 Friends of Oceano Dunes, Inc. ("Friends") challenges the District's adoption ofRule 



25 1001. Friends claims that the District exceeded its authority in requiring State Parks to 



26 obtain a permit for the operation of the Off-Road Riding Facility, that a permit is an improper 



27 



28 All references to the Administrative Record are cited as "AR", followed by the page number. 



2 











1 method of regulating an "indirect" source of air pollution, that the District failed to make the 



2 required findings of necessity and authority, and that the District's actions were arbitrary and 



3 capricious based upon its reliance on faulty theories espoused in the scientific studies leading 



4 to the rule. 2 



5 State Parks joins in the Friends' assertion that the Phase 2 study is flawed, based 



6 principally upon the criticisms leveled by its sister agency, the State Geological Survey. State 



7 Parks also claims that Rule 1001 unlawfully imposes obligations on State Parks, that it 



8 improperly delegates authority to the Air Pollution Control Officer, and that it fails to comply 



9 with the applicable Health & Safety Code provisions. 



10 The District responds that the Off-Road Riding Facility is a "direct" source of air 



11 pollution because it emits sand and dust as a result of OHV activity and because it is a man-



12 made recreational facility that falls within the general statutory definition. The District also 



13 claims that its scientific studies are valid and entitled to substantial deference. 



14 The critical function of an air pollution control district is to ensure that state and 



15 federal ambient air quality standards are achieved. To accomplish these purposes, a district 



16 can require permits for "direct" sources of air pollution that fall within the appropriate 



17 statutory definitions. 



18 The Off-Road Riding Facility is a "direct source" of pollution because the airborne 



19 particulate matter at the dunes comes from, and is generated by, the dunes themselves. 



20 Although the OHV use makes the dunes at the Off-Road Riding Facility more susceptible to 



21 pollution, it is not the vehicle activity itself that generates the pollution. In other words, the 



22 Off-Road Riding Facility is not an indirect source of pollution that merely attracts polluting 



23 off-highway vehicles to the area. 



24 



25 



26 



27 



28 



2 Friends has a beneficial interest in the overall operation of the Off-Road Riding Facility because the 
continued operation and availability of the Facility directly concerns Friends which is sufficient to provide 
standing for purposes of this writ review. (See, e.g., Save the Plastic Bag v. City of Manhattan Beach 
(2011) 52 Cal.4th 155, 166 (corporate plaintiff can have both "public interest standing" and "beneficial 
interest" standing when the rule or statute would have severe and immediate effect on the members' 
activities).) 
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Relatedly, the Off-Road Riding Facility is subject to the general permit requirement 



of California's Health & Safety Code. The definition of"contrivance" is quite broad and 



encompasses a large recreational area consisting of multiple man-made improvements, such 



as gates, fencing, walking paths, access roads, signage, parking lots, and rest rooms. The 



elevated emissions of dust and sand would not occur but for the operation of man-made 



activities, i.e., the OHVs operating in and around the dunes. 



When a public agency collects evidence and adopts rules related to the public interest 



within the agency's area of expertise, courts typically employ a narrow scope of review. 



Given the deference to be afforded, the Court concludes that Rule 1001 was lawfully adopted 



and is amply supported by the accompanying scientific studies. 



The District adequately reviewed and evaluated the scientific studies supporting the 



conclusion that OHV activity at the Off-Road Riding Facility is a "major contributing factor" 



to the PMlO pollution on the Mesa. Although the comments of the California Geological 



Survey were quite critical of the Phase 2 findings, the District was entitled to rely on the 



conclusions of the Phase 2 study, as well as noteworthy experts and its own staff. Both 



studies were designed and conducted by multiple experts in the field of air pollution and 



airborne particulate matter. The Phase 2 study was peer-reviewed by multiple agencies and 



scientists who agreed with its findings. 



As an agency mandated to adopt rules to reduce airborne particulate matter, the 



District properly determined that a need existed for a rule requiring State Parks to monitor 



and reduce emissions from the Off-Road Riding Facility. 



Given that the District is afforded deference in interpreting the meaning of key 



statutory terms, its decision to require a permit through the adoption of Rule 1 001 is valid. 



The Administrative Record contains substantial evidence supporting the District's scientific 



conclusions that a problem exists which will be alleviated by Rule 1001. 



II. STATEMENT OF FACTS AND PROCEDURAL HISTORY 



Air pollution in California is regulated by federal, state, regional, and local 



governmental entities. Although the federal Clean Air Act requires the Environmental 
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1 Protection Agency (EPA) to set national ambient air quality standards (42 USC §7409(a)), it 



2 is states who have primary responsibility for meeting these standards. Accordingly, the Clean 



3 Air Act requires states to formulate and enforce implementation plans designed to meet 



4 national standards within their borders. (!d. at §§7407(a) and 7410.) 



s In our state, the California Air Resources Board ("ARB") is charged with developing 



6 the state air pollution implementation plan and overseeing its enforcement. (Health & Safety 



7 Code §§39602, 41502-41505.) The ARB establishes ambient air quality standards to protect 



8 public health for each air basin in the state. (!d. at §39606(a).) However, the regulation of 



9 non-vehicular emissions is assigned to local and regional air pollution control districts. (!d. at 



10 §39002.) 



11 The Legislature has created thirty-five (35) local and regional districts, one of which 



12 is the San Luis Obispo Air Pollution Control District. (See 2 Manaster & Selmi, Cal. 



13 Environmental Law and Land Use Practice (1989) §40.51, pp. 40-86, 40-87 (rev. 2012).) 



14 All districts are required to "adopt and enforce rules and regulations to achieve and 



15 maintain the state and federal ambient air quality standards in all areas affected by emission 



16 sources under their jurisdiction, and shall enforce all applicable provisions of state and 



17 federal law." (Health & Safety Code §40001(a); see, also, American Coatings Assn., Inc. v. 



18 South Coast Air Quality Dist. (2012) 54 Cal.4th 446, 452-54.) 



19 When a district recognizes a source of emissions that is exceeding air quality 



20 standards, it is supposed to take action to reduce and maintain ambient air quality standards 



21 even if it must establish additional air quality standards for non-vehicular sources that are 



22 stricter than those set by statute or by the ARB. (Health & Safety Code §§39002, 41508; see, 



23 also, Air Resources Board Glossary of Terms (defining Air Quality Management District).) 



24 To better understand the extent and source of these unusually high concentrations of 



25 particulate pollution on the Mesa, in 2004, the District commenced a comprehensive air 



26 monitoring study. (AR158; AR215.) The Phase 1 South County Particulate Matter (PM) 



27 Study ("Phase 1") utilized filter-based particulate samplers measuring both PM10 (particles 



28 10 microns in diameter or less) and PM2.5 (particles 2.5 microns in diameter or less) 
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1 concentrations at six monitoring sites located throughout the Mesa. Samples were collected 



2 and analyzed for mass and elemental composition. (AR158.) 



3 Data from the Phase 1 study showed air quality on the Nipomo Mesa exceeded the 



4 state 24-hour PMIO health standards on over one-quarter of the sample days. (AR159.) The 



5 data from the Phase 1 study demonstrated the pollution was caused by gusts of wind 



6 entraining fine sand from the dunes at the Off-Road Riding Facility and transporting it inland 



7 to the Nipomo Mesa. (ld; see also AR59-60.) (Wind-blown particles are "the single largest 



8 cause of high particulate concentrations measured on the Mesa.") 



9 Because the Phase 1 study was not designed to determine whether OHV activity at 



10 the Off-Road Riding Facility played a role in the pollution, the District Board directed staff 



11 to design and conduct a follow-up study (the "Phase 2" study) with the primary goal of 



12 determining whether OHV activity at the Off-Road Riding Facility played a role in the high 



13 particulate levels measured on the Mesa. (AR159.) This direction was in accordance with the 



14 primary recommendation of the Phase 1 study to "further investigate the effects of off-road 



15 vehicle use" as a contributor to high PM concentrations on the Mesa. (AR60.) 



16 To help design and conduct the Phase 2 study, the District and State Parks jointly 



17 agreed to retain the services of the Delta Group ("Delta Group"), an affiliation of 



18 internationally respected scientists, mostly from the University of California at Davis, who 



19 are dedicated to the detection and evaluation of aerosol (i.e., particulate) transport. The Great 



20 Basin Unified Air Pollution Control District ("Great Basin APCD"), a recognized leader in 



21 understanding and mitigating wind-blown particulate pollution, also provided their expertise 



22 to the design and implementation of the study. Scientists from the Santa Barbara County Air 



23 Pollution Control District, the California Air Resources Board and State Parks also provided 



24 significant input in the design phase of the study. (AR159.) 



25 The Phase 2 study design involved three investigation groups; the Delta Group, the 



26 Great Basin APCD, and the District. (AR159.) Each group was composed of professionals 



27 and scientists recognized as experts in their field and in the sampling techniques they 



28 employed. (AR222.) A broad array of technologies and measurement techniques were 
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1 utilized to better understand the source(s) and activities responsible for the particulate 



2 pollution problem on the Nipomo Mesa. (AR222.) 



3 The Delta Group's portion of the study included using customized drum samplers to 



4 provide detail on the size and composition ofPMIO, which helps identify the source of 



5 particles. (AR222.) The Great Basin APCD's portion of the study included measuring sand 



6 movement in the Off-Road Riding Facility and in control areas where OHV riding is not 



7 allowed. (AR225.) The District's portion of the study included operating PMIO monitors 



8 and wind direction and speed sensors at locations downwind from the Off-Road Riding 



9 Facility, as well as downwind from "control locations" where no OHV traffic was present. 



10 (!d.) 



11 Because determining the role ofOHV activity at the Off-Road Riding Facility was an 



12 important focus of the study, measurements and analyses were conducted, both downwind of 



13 the dunes at the Off-Road Riding Facility, as well as downwind of "control site" dunes north 



14 and south of the Off-Road Riding Facility where off-road vehicles are not allowed. (AR224; 



15 AR225.) (Identifying monitoring sites and control sites). In this way, any differences in 



16 ambient particulate levels between dunes where OHV riding occurs, and dunes where it does 



17 not, could be measured. State Parks participated in the selection of the control sites and 



18 associated monitor locations. (AR974; AR247.) 



19 From January 2008 through March 2009, the field measurement phase of the study 



20 was conducted. (AR159.) The Phase 2 study gathered well over two million data points, 



21 taking participants nearly a year to review, validate, and analyze the data and compile the 



22 results. (!d) The data analysis was performed by the three research groups, and followed by 



23 peer review of the draft study report by a group of scientists with expertise in this field. 



24 (AR159-160.) 



25 Each of the three groups concluded that OHV activity in the Off-Road Riding Facility 



2 6 is a major contributing factor to the high particulate matter concentrations on the Nipomo 



27 Mesa. (AR160; AR310; AR311; AR565.) These conclusions were supported by evidence 



28 
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1 that PMl 0 concentrations at the control area monitoring sites were significantly lower than 



2 the sites downwind from the Off-Road Riding Facility. (AR310.) 



3 Although the data showed that some of the particulate matter resulted directly from 



4 dust plumes raised by vehicles moving across the open sand, this type of dust was not the 



5 major factor responsible for the high PM levels downwind from the Off-Road Riding 



6 Facility. (AR160.) Instead, the research groups concluded that the primary cause of high PM 



7 levels measured on the dunes was a result of the vehicular effect on the dunes themselves. 



8 (AR160; AR311.) 



9 The research groups found that the particular mechanism of pollution was off-road 



10 vehicle activity on the dunes, which causes de-vegetation and destabilization of the dune 



11 structure and destruction ofthe natural crust on the dune surface. (AR314.) Such 



12 disturbances of the dunes increase the ability of winds to entrain sand particles from the 



13 dunes and carry them to the Mesa. (Jd.) 



14 Peer review of the Phase 2 study was provided by scientists from the EPA, ARB, Cal 



15 Poly, UC Davis and the Santa Barbara APCD. (AR187.) These agencies determined that the 



16 study was sound and that the findings were supported by the data. 3 



17 Following the completion of the Phase 2 study, the District staff presented the District 



18 Board a detailed overview of the study design, the data collected, and the major findings 



19 



20 



21 



22 



23 



24 



25 



26 



27 



28 



The United States EPA determined the Phase 2 Study to be "a comprehensive study that was conducted 
using robust and reliable measurement techniques ... [t]he analyses in this study were sound and the 
findings are well-supported by the data." (AR187.) The California Polytechnic State University Earth & 
Soil Sciences Department agreed: "This letter confirms my review of the second draft of the Nipomo Mesa 
(South County) Phase 2 particulate matter study, and conveys my support of its methods, results, and 
conclusions. The addition of the element data especially strengthens the case made by the study, of the 
origin of the particulate matter being the vehicle area of the Oceano dunes, and subsequently being 
conveyed to the Nipomo Mesa by prevailing winds." (AR190.) The Santa Barbara Pollution Control 
District also reviewed the study and concluded, "[w] concur with all .... of the major findings, summary 
and conclusions of the Phase 2 study and most importantly that the predominant source of the PM 
concentrations measured on the Nipomo Mesa is crustal materials transported from the open sand sheets in 
the dune area of the coast." (AR194.) In addition, an independent expert in the field also reviewed the 
study and concluded. "In my opinion the conclusions drawn are supported by the data and the analyses of 
the data" (AR197.) The ARB also agreed with the fmdings of the Phase 2 Study: "Air Resources Board 
technical staff has reviewed the report and agree with the methodology used in the analysis and that it 
supports the technical findings presented in the report." (AR208.) 
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1 drawn from analysis of the data. (AR158.) After much consideration, and two public 



2 hearings on the matter, the District Board adopted Rule 1001. (AR158; AR1035.) 



3 Rule 1001 requires State Parks to design and implement a plan to reduce PM10 



4 arising from the Off-Road Riding Facility as a result of OHV activity. (AR881 - 885.) Rule 



5 1001 creates a time line for State Parks to reach certain milestones of monitoring and PM 



6 reduction, and it requires State Parks to apply for an APCD rule-based permit to operate the 



7 Off-Road Riding Facility once it has reached certain milestones. (Id) 



8 This lawsuit followed. 4 



9 III. DISCUSSION OF LEGAL ISSUES 



10 A. Standard of Review 



11 This is a case of traditional mandamus under CCP § 1085 to review a legislative or 



12 quasi-legislative action. (Saleeby v. State Bar (1985) 39 Ca1.3d 547, 560.) Petitioner must 



13 establish that the District's decision was arbitrary, capricious, unreasonable or entirely 



14 lacking in evidentiary support (Yamaha Corp. of America v. State Bd Of Equalization (1998) 



15 19 Ca1.4th at p. 11; California Correctional Peace Officers Assn. v. State Personnel Bd 



16 (1995) 10 Cal.4th 1133, 1154; Khan v. Los Angeles City Employees' Retirement System 



17 (2010) 187 Cal.App.4th 98, 106.) 



18 Under the mandate of Health & Safety Code §40001, the District has broad authority 



19 to take action to reduce air pollution and maintain ambient air quality standards. To 



20 accomplish this mandate, the District has been delegated with the Legislature's law making 



21 power. (American Coatings Assn., Inc., 54 Cal.4th 446, 460.) Any challenge to its 



22 "interpretation" of a controlling statute is entitled to great weight and respect as to the 



23 administrative construction. (Id) 



2 4 When a public agency acting within its jurisdiction exercises rulemaking power, those 



25 quasi-legislative rules have the dignity of statutes. (California School Boards Assn. v. State 



26 



27 



4 
28 



The County of San Luis Obispo and its Board of Directors were named in, but later removed from, the case 



by way of demurrer. 
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1 Bd ofEduc. (2010) 191 Cal.App.4th 530, 544.) When assessing the validity of such rules, 



2 the Court's review is narrow. (Id.) 



3 Relatedly, when an agency construes "a controlling statute, '[t]he appropriate mode 



4 of review ... is one in which the judiciary, although taking ultimate responsibility for the 



5 construction of the statute, accords great weight and respect to the administrative 



6 construction." (American Coatings Assn., 54 Cal. 4th at 446, 461.) This same deference 



7 applies when the Legislature has delegated to the agency the task of interpreting a statute in 



s such instances when there is open-ended statutory language or when an issue of 



9 interpretation is heavily weighted with policy choices. (!d) 



10 On the other hand, "[a]n agency does not have discretion to promulgate regulations 



11 that are inconsistent with the governing statute, alter or amend the statute, or enlarge its 



12 scope." (California School Boards Assn., 191 Cal.App.4th at p. 544.) A trial court 'must 



13 conduct an independent examination to determine whether the agency 'reasonably interpreted 



14 the legislative mandate' in enacting the regulation. (State Farm Mutual Automobile Ins. Co. 



15 v. Garamendi (2004) 32 Cal.4th at p. 1040.) "[T]he standard governing our resolution of the 



16 issue is one of 'respectful nondeference. "' (California School Boards Assn., 191 Cal.App.4th 



17 at 530, 544.) 



18 B. The Off-Road Riding Facility Must Obtain a Permit Under Rule 1001 Because It 



19 Is a "Direct" Source of Emissions Covered by Health & Safety Code Section 42300 



2 o As stated, the principal function of air pollution control districts is to ensure 



21 achievement of state and federal ambient air quality standards, with emphasis on non-



22 vehicular sources of air pollution. (Health & Safety Code §40001(a); see American Coatings 



23 Assn., Inc., 54 Cal.4th at 446, 452-54.) 



24 One method of regulation is the issuance of permits to "direct" non-vehicular 



2 5 emission sources falling within the general statutory definition of Health & Safety Code 



26 section 42300. (Western Oil & Gas Assn. v. Monterey Bay Unified Air Pollution Control 



27 Dist. (1989) 49 Cal.3d 408, 418; California ex rei. Sacramento Metropolitan Air Quality 



28 Management Dist. v. US. (9th Cir. 2000) 215 F.3d 1005, 1007-08.) Another method is the 
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1 issuance of permits to "direct" non-vehicular emission sources that, while not within the 



2 general definition, are specially regulated by the legislature. Yet a third method is the 



3 adoption and implementation of regulations to reduce or mitigate emissions from "indirect" 



4 sources of air pollution under Health and Safety Code section 40716. (76 Cal.Op.Att'y Gen. 



5 11 (1993).) 



6 The distinctions between the three regulatory methods are important because the 



7 power to issue permits to operate is limited to certain "direct" pollution sources and does not 



8 extend to "indirect" sources. The state and federal legislatures' have concluded that a permit 



9 system for "indirect" sources would unduly encroach on local land-use authority. 5 And, a 



10 "direct" pollution source is subject to the permitting requirement only if it falls within the 



11 statutory definition of Health & Safety Code §42300 or special authorizing legislation. 



12 Friends and State Parks seek to navigate the regulatory shoals as follows: The Off-



13 Road Riding Facility should be considered an "indirect" source because the off-road activity 



14 breaks up the dunes crust, which "indirectly" results in an increase in the PM emissions. 



15 Even if considered a "direct" source, Friends and State Parks urge that the Off-Road Riding 



16 Facility does not fall within the statutory definition under section 42300 and requires special 



17 authorizing legislation. 



18 Although not defined under California law, the term "indirect source" has long been 



19 used in the federal Clean Air Act: 



20 



21 



22 



23 



24 



25 



26 



27 



28 



For purposes of this paragraph, the term 'indirect source' means a facility, 
building, structure, installation, real property, road, or highway which attracts, 
or may attract, mobile sources of pollution. Such term includes parking lots, 



parking garages, and other facilities .... (42 U.S.C. §7410(a)(5)(C).) 



5 In this vein, Friends and State Parks assert that imposing a permit requirement on the Facility would 
override the authority and preempt the mandate of State Parks to provide regulated areas for OHV use. 
yet, requiring the operator of the Off-Road Riding Facility to design and implement a plan to reduce P~ 
emissions does not interfere with OHV activity at the dunes in any meaningful way. Further, an operatmg 
permit is required only if and when certain milestones are reached. 
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1 As discussed in Public Utilities Com. v. Energy Resources Conservation & Dev. Com. (1984) 



2 150 Cal.App.3d 437, 445, state courts often look to federal courts for guidance in 



3 interpretation of a state statute that is similar in wording and purpose to an existing federal 



4 statute. 



5 



6 



7 



8 



9 



10 



11 



12 



13 



14 



15 



16 



17 



18 



19 



20 



21 



22 



23 



24 



25 



26 



27 



28 



In harmony with the federal statute, both the Air Resources Board and the Attorney 



General have defined "indirect source" as a facility, building, structure or installation that 



attracts or concentrates mobile sources of emissions. In California Bldg. Industry Ass'n v. 



San Joaquin Valley Air Pollution Control Dist. (2009) 178 Cal.App.4th 120, 127 and 137, 



the Court of Appeal discussed the distinction between a "direct" and "indirect" source of air 



pollution: 



"An 'indirect source' is defined as 'any facility, building, structure, or 
installation, or combination thereof, which attracts or generates mobile source 
activity that results in emissions of' NOx and PMlO ... The fact that a 
housing development does not itself emit pollutants is what causes it to be an 
'indirect source' of pollution. Otherwise, it would be a direct source. The [San 
Joaquin Valley Air Pollution Control] District's definition of 'indirect source' 
is not only reasonable but is also the only logical way to interpret the term. 



In a 1993 opinion (76 Cal.Op.Att'y Gen. 11 (1993)) the Attorney General similarly 



concluded that an indirect source does not, in itself, emit pollution; rather, the pollution is 



emitted by vehicles and equipment that are drawn to a location (i.e., a sports complex) which 



then emits pollution. (See South Terminal Corporation v. Environmental Protection Agency 



(1st Cir. 1974) 504 F.2d 646 at 668, n.24.) 



The term "direct" source, likewise, has no statutory definition in California law. 



However, a close cousin of the term "direct" source is the term "stationary" source, which 



has long been used in the federal Clean Air Act to differentiate between mobile and fixed 



sources of pollution. The federal Clean Air Act defines "stationary source" as "any 



building, structure, facility, or installation which emits or may emit any air pollutant." ( 42 



U.S.C. §7411(a)(3).) 



Ill 
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1 Keeping in mind the state and federal definitions, the Off-Road Riding Facility is not 



2 an "indirect" source of air pollution that merely concentrates vehicles (and, hence, air 



3 pollution) in a particular location. Rather, the Facility is a "fixed" or "stationary" man-made 



4 "installation" that emits air pollutants. 



5 Increased PMlO levels caused by the breaking up of the dunes' crust are a "direct" 



6 source of sand and dust pollution because they are emitted directly from the Off-Road Riding 



7 Facility, and the levels of these emissions are increased by the OHV use on the dunes. 



8 While OHVs may also directly emit air pollution, it is not the exhaust from these 



9 vehicles that the District is regulating. Rather, it is the regulation of elevated PMl 0 caused 



10 by the activity on the dunes, which directly discharges the pollution. Therefore, operation of 



11 the managed recreational facility is directly causing the emission of airborne particulate 



12 matter (sand and dust) from the dunes. 



13 Turning to the related, alternative argument of Friends and State Parks, the general 



14 permit requirement for "direct" sources of air pollution is contained in Health & Safety Code 



15 §42300 (a), which provides as follows: 



16 



17 



18 



19 



20 



21 



22 



23 



24 



25 



26 



27 



28 



Every district board may establish, by regulation, a permit system that 
requires ... that before any person builds, erects, alters, replaces, operates, or 
uses any article, machine, equipment, or other contrivance which may cause 
the issuance of air contaminants, the person obtain a permit to do so from the 
air pollution control officer of the district. 



Friends and State Parks claim that the Facility is a not a "contrivance" within the meaning of 



the general permit requirement. 



A "contrivance" is commonly defined as the act of "inventing, devising or planning," 



"ingeniously endeavoring the accomplishment of anything," "the bringing to pass by 



planning, scheming, or stratagem," or "[a]daption of means to an end; design, intention." (see 



Giles v. California (2008) 554 U.S. 353, 360-61 (citing 3 Oxford English Dictionary, at 850 



and 1 Webster, at 47 (1828)). Contrivance is also defined as "something contrived," which is 



"[t]o bring about by artifice" or "[t]o invent or fabricate." (See Webster's II New College 



Dictionary, at 246.) 
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1 Similar considerations support the conclusion that the Off-Road Riding Facility is a 



2 "contrivance" within the meaning of Health & Safety Code §42300(a). The Facility is one 



3 component of a large recreational area consisting of multiple man-made improvements, 



4 including, among other things, gates, fencing, walking paths, access roads, signage, parking 



5 lots, and restrooms. The elevated emissions ofPM10 would not occur but for the operation 



6 of the OHVs in and around the dunes. Rule 1001 is regulating the elevated PM10 caused by 



7 the man-made activity on the dunes, which discharges air pollution. 



s Based upon the District's expertise and technical knowledge with respect to the 



9 regulation of air pollution emissions, and given the deferential review afforded to a local 



10 agency's interpretation of its enabling legislation, it was reasonable for the District to 



11 conclude that the Off-Road Riding Facility is a "direct" source of emissions. (American 



12 Coatings Assn., Inc., 54 Ca1.4th at 446, 461; California Bldg. Industry Ass'n., 178 



13 Cal.App.4th at 120, 137.) 



14 Likewise, in light of the District's administrative experience and practice, a managed 



1s recreational facility is reasonably viewed as a "contrivance" devised by man- i.e. -not 



16 something that occurs naturally, which causes the emission of airborne particulate matter 



17 (sand and dust) from the dunes. (California Bldg. Indus. Ass'n, 178 Cal.App.4th at 137 



18 (citing Ramirez, 20 Cal. 4th at 800).) 6 



19 c. The District Properly Determined that Rule 1001 Was Necessary to Alleviate 



20 The Problem of Elevated Particulate Matter on the Nipomo Mesa 



21 Before adopting any rule or regulation, the District must determine there is a problem 



22 that a proposed rule or regulation will alleviate (Health & Safety Code §40001(c)), and it 



23 must adopt fmdings of necessity and authority. (Health & Safety Code §40727.) Friends 



24 
6 



25 



26 



27 



28 



The District has issued numerous permits for other direct sources of fugitive dust such as mining 
operations, material stockpiles, agricultural sources, and other direct sources of pollution. (AR 944; 
District's Request for Judicial Notice, Items 2-4.) If an administrative agency has consistently interpreted 
statutory language over time, its long-standing analysis is entitled to greater deference. (Yamaha Corp. of 
America, 19 Cal.4th at p. 13; Ramirez v. Yosemite Water Co. (1999) 20 Cal.4th 785, 801.) That the 
Legislature has specifically authorized air pollution permits for agricultural and livestock sources does not 
negate the District's existing, more general statutory authority, which is far from unambiguous. (Bonnell v. 
Medical Board (2003) 31 Ca1.4th 1255, 1265; People ex rel. Lungren v. Superior Court (1996) 14 Cal.4th 
at p. 309.) 
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1 claims there is no evidence supporting the position that Rule 1001 will eliminate or reduce 



2 "man-made" contributions to the naturally occurring PM10 levels and that the District's 



3 findings of necessity and authority are deficient. 7 



4 According to Friends, no credible scientific evidence establishes that sand blowing 



5 from OHV use actually increases PM1 0 levels. Friends asserts that the Phase 2 study 



6 improperly draws conclusions based upon flawed and speculative data that OHV riding areas 



7 emit greater amounts of PM compared to undisturbed sand sheets. Friends claims that the 



s Off-Road Riding Facility is comprised oflarge sand sheets which naturally have greater PM 



9 emissions, and State Parks emphasizes that the wind speed data is flawed. (AR 1025.) 



10 Both Friends and State Parks are especially critical ofthe findings in the Phase 2 



11 study. They contend that there is no credible evidence to substantiate the study's "crust" 



12 theory, citing the expert opinion of the California Geological Survey. They also claim that 



13 the District intentionally disregarded the Geological Survey's expert opinion, a State agency 



14 with the most expertise in the field of dune pollution. 



15 As discussed, the Court's review of a quasi-legislative action defers to the agency and 



16 its presumed expertise within its area of regulation. (Fullerton Joint Union High School Dist. 



17 v. State Bd of Education (1982) 32 Cal.3d 779, 786; California Hotel & Motel Assn. v. 



18 Industrial Welfare Com. (1979) 25 Cal.3d 200, 211-212.) "When there are technical matters 



19 requiring the assistance of experts and the study of scientific data, courts will permit agencies 



20 to work out their problems with as little judicial interference as possible." (California Bldg. 



21 Industry Ass'n, 178 Cal.App.4th at 120, 129-30.) 



22 



23 



24 



25 



26 



27 



28 



7 Friends claims that Rule 1001 puts the cart before the horse by requiring State Parks to provide the 
scientific data "to know whether the rule was legally authorized." However, the District persuasively 
responded to this specific criticism. (AR 940-946.) In Southern Cal. Gas Co. v. South Coast Air Quality 
Management Dist. (20 11) 200 Cal.App.4th 251, 262, the Court of Appeal upheld an air quality monitoring 
program that, among other things, required Southern California Gas to implement a gas quality monitoring 
program for the purposes of reporting and monitoring specified emission levels. The court noted that the 
information collected "would allow the district to determine the extent of increases in nitrogen oxides 
emissions from the combustion of higher Wobbe Index natural gas." (!d. at 262.) In the words of the Court 
of Appeal, the District plainly has the authority to require the operator of a pollution source to disclose data 
concerning emissions and to take "reasonable actions to determine the amount of emissions from a source." 
(200 Cal.App.4th at 271.) 
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1 A reviewing court should not substitute its policy judgment for the agency's in the 



2 absence of an arbitrary decision. (Western Oil & Gas Ass'n v. Air Resources Board (1984) 37 



3 Cal.3d 502, 509.) Nor should the court substitute its opinion for that of the expert's, and any 



4 choice made between conflicting expert analyses is an agency's decision and not the Court's. 



5 (Id at 515.) 



6 The District was presented with substantial evidence in the form of both the Phase 1 



7 and Phase 2 studies establishing OHV use as a major contributing factor to increased PM10 



8 levels on the Mesa. (AR311.) These reports and findings were vetted by multiple experts, 



9 and the results were peer-reviewed. (AR187, 190, 194, 197, 199 and 208.) 



10 The District and its supporting experts determined that OHV activity causes de-



ll vegetation and destabilization of the dune structure, and breaks the natural crust on dunes, 



12 which allows the wind to entrain more particles and blow them onto the Mesa. The studies 



13 conclude that structural stability of undisturbed sand makes particulate matter less vulnerable 



14 to wind entrainment than sand disturbed by OHV activity. (AR31 0.) In addition, 



15 consecutive days of high OHV activity at the Off-Road Riding Facility resulted in higher 



16 downwind PMIO concentrations compared to days where the OHV activity was low. 



17 (AR310; AR472; AR281 (with Table Analysis). The study also observed that a thin crust 



18 existed on undisturbed dunes that was not present on disturbed sand in the Off-Road Riding 



19 Facility. (AR31 0.) 



2 o The District responded to all of the criticism leveled by Friends, State Parks and 



21 others. (AR 971, 987, 1025, 1035 and 1073.) It is apparent from the record that the District's 



22 Board and its staff were aware of the criticisms set forth by the Geological Survey, Friends 



23 and State Parks. (AR1767, 1778, 1779 and 1781.) The criticism and information was 



24 considered, but the District ultimately chose to rely on the findings in the Phase 2 study and 



25 on the presentations by other experts. 



2 6 When dealing with scientific matters, "a reviewing court must remember that the 



27 [agency] is making predictions, within its area of expertise, at the frontiers of science .... 



2 8 [W]hen making this kind of scientific determination, as opposed to simple findings of fact, a 



16 











1 reviewing court must be at its most deferential." (Baltimore Gas and Electric Co. v. NRDC 



2 (1983) 462 US 87, 103; California Building Association, 178 Cal. App 4th at 129.) 



3 The Phase 1 and Phase 2 studies identified a PM10 level emissions problem caused 



4 by, or at least connected with, OHV use at the Off-Road Riding Facility. This was sufficient 



5 to provide the necessity for the District to enact Rule 1001. Friends and State Parks have not 



6 presented compelling evidence that the District's interpretation and reliance on the scientific 



7 evidence was arbitrary or capricious. (See Golden Drugs Co. v. Maxwell-Jolly (2009) 179 



8 Cal.App.4th 1455, 1466.) The record fully supports the "necessity" for Rule 1001. 8 



9 D. KEVIN RICE PETITION FOR WRIT OF MANDATE 



10 Consolidated with the Friends' action is a petition brought by Kevin Rice (Rice), 



11 contesting the District's procedural processes in adopting Rule 1001. Rice contends that the 



12 District's notice violated Health & Safety Code §40725 because it did not include the name 



13 and telephone number of the District officer to whom comments could be sent. 



14 Rice also argues that the District was guilty of a "bait and switch" by posting an 



15 October 12, 2011 version ofthe proposed rule and then, three days prior to the hearing, 



16 issuing a November 16, 2011 version that contained substantial changes. Rice contends that 



17 the District should not have taken immediate action, but instead should have continued the 



18 hearing date to allow for further public comment. 



19 The District complied with Health & Safety Code §40726 in the adoption of Rule 



20 1001. The changes made to the October 12, 2011 proposed rule, which were incorporated 



21 



22 



23 



24 



25 



26 



27 



28 



8 The Court rejects State Parks' claims that Rule 1001 unlawfully delegates uncontrolled authority to Larry 
Allen, the Control Officer, to approve and/or enforce the State's Monitoring Program and PM Reduction 
Plan. (Agnew v. City ofCulver City (1956) 147 Cal.App.2d 144, 153-154.) Approval and enforcement of 
air pollution plans necessarily involve a certain amount of administrative discretion. Smaller districts, such 
as San Luis Obispo, unavoidably rely upon small staffs. The mere existence of a small staff does not 
render a regulatory plan unduly subjective or unbridled. In Western States Petroleum Ass'n v. South Coast 
Air Quality Management Dist. (2006) 136 Cal.App.4th 1012, 1021, the appellate court upheld rulemaking 
based, in part, upon promises by the district staff to adjust the rule, if necessary, to avoid inordinate 
regulatory burdens. The District has given similar assurances here. In any event, such concerns about 
arbitrary enforcement are, at the moment, purely hypothetical. 
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1 into the November 16, 2011 draft, did not substantially nor significantly affect the meaning 



2 of the rule. 



3 The District's staff made a specific representation that the changes did not materially 



4 change the rule or the effectiveness or the nature of the rule. In fact, there were no 



5 significant changes between the rule published in the notice and the rule adopted by the 



6 District. (AR1658.) Contrary to Rice's assertion, the changes made on the November 16, 



7 2011 draft did not preclude the public from thoroughly analyzing the rule or presenting 



8 knowledgeable comments. 



9 Rice himself was not prejudiced by any late amendments nor any alleged failure to 



10 include the name and telephone number of the District officer. On November 2, 2011, Rice 



11 submitted an eight-page letter to the District with his comments on the draft of Rule 1001. 



12 (AR1 027-1 034.) The District provided a written response to the specific issues raised in 



13 Rice's letter. (AR1035-1036.) 9 



14 IV. CONCLUSION 



15 The studies conducted by the District support its conclusion that OHV activity at the 



16 Off-Road Riding Facility is a major contributor to the problem of airborne particulate matter 



17 on Nipomo Mesa. The OHV activity from the Facility, on the dunes, exacerbates the 



18 problem of dust and sand pollution and increases the amount ofPMlO blown onto the 



19 Nipomo Mesa. Multiple agencies peer-reviewed the scientific findings and conclusions. 



2 o The District undertook the process of developing a regulation designed to reduce the 



21 offending emissions. It held public workshops, considered and responded in detail to over 



22 200 pages of comments submitted by rule opponents, and made several changes in response. 



23 After weighing the evidence, the District Board of Directors appropriately adopted Rule 



24 



25 



26 



27 



28 



Rice's request for judicial notice oflegislative history documents is granted. Rice's requests to correct and 
augment the record are granted. State Parks' motions to augment the record are granted. State Parks' 
request for judicial notice of California Geological Survey documents and the San Luis Obispo County Air 
Pollution Control District's 2001 Clean Air Plan is granted. The District's request for judicial notice of the 
2007 CGS Study and other District Permits is granted. Friends' request for judicial notice of the legislative 
history and meteorological monitoring guidance is granted. 
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1 1 001, which requires State Parks to monitor and reduce sand and dust emissions resulting 



2 from OHV riding. 



3 Friends', Rice's and (through joinder) State Parks' request for peremptory writs of 



4 mandate are DENIED. Counsel for the District shall prepare the appropriate judgment and 



s circulate it for approval as to form. 



6 It is so ORDERED. 



7 



8 



9 



10 



11 



12 



13 



14 



15 



16 



17 



18 



19 



20 



21 



22 



23 



24 



25 



26 



27 



28 



Dated: April 19, 2013 



CSC:jn 
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From: Spiegelman, Nina
To: Brown, Lisa@ARB
Cc: Kara Christenson (Christenson.Kara@epa.gov)
Subject: RE: Oceano Dunes and SLO APCD
Date: Tuesday, June 02, 2015 10:29:00 AM


Lisa- Kara and I can talk with you at noon. Would that work?
 


From: Brown, Lisa@ARB [mailto:lisa.brown@arb.ca.gov] 
Sent: Tuesday, June 02, 2015 9:46 AM
To: Spiegelman, Nina
Subject: Oceano Dunes and SLO APCD
 
When is a good time to talk today?
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From: Spiegelman, Nina
To: Brown, Lisa@ARB; Wehling, Jefferson
Cc: Smith, Noah
Subject: RE: Request for examples of Consent Decrees in the air program
Date: Wednesday, February 19, 2014 5:20:00 PM


Hi Lisa—Jeff and I will try to call you tomorrow. Can you please send us best phone # for you.
 Thanks.
 


From: Brown, Lisa@ARB [mailto:lbrown@arb.ca.gov] 
Sent: Tuesday, February 18, 2014 3:12 PM
To: Wehling, Jefferson
Cc: Spiegelman, Nina; Smith, Noah
Subject: RE: Request for examples of Consent Decrees in the air program
 
Thanks for this. New question—assuming we are successful in settling this using a consent decree—
any thoughts on whether the NGO who brought the litigation (Friends of Oceano Dunes) would be
 successful in asking for attorney fees? I would think not as they lost at the trial court (the District
 Rule was upheld).
 


From: Wehling, Jefferson [mailto:Wehling.Jefferson@epa.gov] 
Sent: Thursday, December 12, 2013 12:31 PM
To: Brown, Lisa@ARB
Cc: Spiegelman, Nina; Smith, Noah
Subject: RE: Request for examples of Consent Decrees in the air program
 
Lisa:
 
EPA is not a party to the Ocotillo Wells litigation so we don’t have a copy of the related consent
 decree. But, I am forwarding to you the settlement agreement and attachments related to
 resolution of two lawsuits filed in the Ninth Circuit challenging an EPA action involving Imperial
 County dust rules:  Imperial County Air Pollution Control District v. EPA (No. 10-72709) and
 California Department of Parks and Recreation v. EPA (No. 10-72729). Feel free to call me if you
 have any questions or need additional information.
 
Jeff Wehling
U.S. EPA, Region IX, ORC-2
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3901
 


From: Brown, Lisa@ARB [mailto:lbrown@arb.ca.gov] 
Sent: Friday, December 06, 2013 2:42 PM
To: Spiegelman, Nina; Wehling, Jefferson; Smith, Noah
Subject: RE: Request for examples of Consent Decrees in the air program
 
Thanks for the call –sorry I was gone (and apparently don’t know my own phone #)
 
Can I get  a copy of the Consent Decree in the Ocotillo Wells litigation from Imperial County?
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--Lisa








From: Spiegelman, Nina
To: Brown, Lisa@ARB; Wehling, Jefferson
Cc: Smith, Noah
Subject: RE: Request for examples of Consent Decrees in the air program
Date: Thursday, February 20, 2014 10:45:00 AM


Thx Lisa! We will try you on Friday.
 


From: Brown, Lisa@ARB [mailto:lbrown@arb.ca.gov] 
Sent: Thursday, February 20, 2014 9:30 AM
To: Spiegelman, Nina; Wehling, Jefferson
Cc: Smith, Noah
Subject: RE: Request for examples of Consent Decrees in the air program
 
Today would have to be during lunch or 330-430 but tomorrow I am open all day.  Desk phone is
 916.324.2132
 


From: Spiegelman, Nina [mailto:Spiegelman.Nina@epa.gov] 
Sent: Wednesday, February 19, 2014 5:20 PM
To: Brown, Lisa@ARB; Wehling, Jefferson
Cc: Smith, Noah
Subject: RE: Request for examples of Consent Decrees in the air program
 
Hi Lisa—Jeff and I will try to call you tomorrow. Can you please send us best phone # for you.
 Thanks.
 


From: Brown, Lisa@ARB [mailto:lbrown@arb.ca.gov] 
Sent: Tuesday, February 18, 2014 3:12 PM
To: Wehling, Jefferson
Cc: Spiegelman, Nina; Smith, Noah
Subject: RE: Request for examples of Consent Decrees in the air program
 
Thanks for this. New question—assuming we are successful in settling this using a consent decree—
any thoughts on whether the NGO who brought the litigation (Friends of Oceano Dunes) would be
 successful in asking for attorney fees? I would think not as they lost at the trial court (the District
 Rule was upheld).
 


From: Wehling, Jefferson [mailto:Wehling.Jefferson@epa.gov] 
Sent: Thursday, December 12, 2013 12:31 PM
To: Brown, Lisa@ARB
Cc: Spiegelman, Nina; Smith, Noah
Subject: RE: Request for examples of Consent Decrees in the air program
 
Lisa:
 
EPA is not a party to the Ocotillo Wells litigation so we don’t have a copy of the related consent
 decree. But, I am forwarding to you the settlement agreement and attachments related to
 resolution of two lawsuits filed in the Ninth Circuit challenging an EPA action involving Imperial
 County dust rules:  Imperial County Air Pollution Control District v. EPA (No. 10-72709) and
 California Department of Parks and Recreation v. EPA (No. 10-72729). Feel free to call me if you
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 have any questions or need additional information.
 
Jeff Wehling
U.S. EPA, Region IX, ORC-2
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3901
 


From: Brown, Lisa@ARB [mailto:lbrown@arb.ca.gov] 
Sent: Friday, December 06, 2013 2:42 PM
To: Spiegelman, Nina; Wehling, Jefferson; Smith, Noah
Subject: RE: Request for examples of Consent Decrees in the air program
 
Thanks for the call –sorry I was gone (and apparently don’t know my own phone #)
 
Can I get  a copy of the Consent Decree in the Ocotillo Wells litigation from Imperial County?
 
--Lisa
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From: Spiegelman, Nina
To: Brown, Lisa@ARB
Subject: Re: PRA 050-042815 Oceano Dunes #2
Date: Monday, May 11, 2015 10:25:06 AM


In meetings at moment. Will call around 11.


Sent from my iPhone


> On May 11, 2015, at 10:06 AM, Brown, Lisa@ARB <lisa.brown@arb.ca.gov> wrote:
>
> We got (another) PRA for Oceano Dunes and this one wants correspondence with EPA also.  See attached. Can
 you give me a call? 916.324.2132.
>
> --Lisa Brown
>
> -----Original Message-----
> From: Magliano, Karen@ARB
> Sent: Saturday, May 09, 2015 9:23 AM
> To: Peter, Ellen M. @ARB; Brown, Lisa@ARB; Karperos, Kurt@ARB
> Cc: Rabinowitsh, Nicholas@ARB
> Subject: RE: Confidential RE: PRA 050-042815 Oceano Dunes #2
>
> I talked to Matt about the PRA and the nature of the emails that might be released.  He felt it would be OK, but
 was going to check in with Nina.   He also relayed that Rachelle was not happy about the letter EPA just sent, so I
 do suspect the next step of the Mesa residents may be litigation to require EPA to make SLO nonattainment, as well
 as appealing to their congressional reps or the Governor.
> ________________________________________
> <FW_ Letter to Mr. Blumenfeld.pdf>
> <RE_ Letter to CCCA(1).pdf>
> <RE_ Letter to CCCA(2).pdf>
> <RE_ Letter to CCCA(3).pdf>
> <RE_ Letter to CCCA(4).pdf>
> <RE_ Letter to CCCA.pdf>
> <RE_ Letter to Mr. Blumenfeld(1).pdf>
> <RE_ Letter to Mr. Blumenfeld.pdf>
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From: Barbara Baird
To: attorneys@capcoa.org; Richard Stout; Matthew Maclear; Greg Einhorn; Ellen M. @ARBPeter; Poppic,


 George@ARB; Spiegelman, Nina
Cc: Vanessa Rodriguez
Subject: CAPCOA Meeting--attorney"s committee, November 4 at Monterey Marriott onCalle Principal
Date: Wednesday, October 29, 2014 10:44:53 AM
Attachments: 2014 agenda.doc


Attached is final agenda.  We will bring MCLE forms
 
 
 
 


Barbara Baird
District Counsel
SCAQMD
(909) 396-2302
 
P  Please consider the environment before printing this email.
CONFIDENTIALITY NOTICE:  This email may contain material that is confidential, privileged or attorney work product for the
 sole use of the intended recipient.  Any review, reliance or distribution by other recipients without express permission is
 prohibited.  If you are not the intended recipient, or the employee or agent responsible to deliver it to the intended recipient,
 please contact the sender and delete all copies.
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Fall 2014 CAPCOA Attorneys Meeting 



Agenda 



1 



Time Item 
No. 



Topic Lead Attorney(s) 



9:00 am 1   
 



9:30 am 2 
 



 



10:00 am 3  
  



10:30 am  BREAK  



10:45 am 4  
 



 
 



11:30 am 5  
 



 
 
 



 



 



12 pm  LUNCH  



1:00 pm 6  



 
 



 



 



1:30 pm 7  
 



 











Fall 2014 CAPCOA Attorneys Meeting 



Agenda 



2 



 



2:00 pm 8  



 



 
 



2:30 pm* 9 Friends of Oceano Dunes Appeal—Legal 
Issues 



Ray Biering 



3 pm 10   
 



3:30 pm    



* So sorry…no afternoon break 

















From: Brown, Lisa@ARB
To: Spiegelman, Nina; Christenson, Kara
Cc: Peter, Ellen M. @ARB
Subject: Decision in Oceano Dunes
Date: Wednesday, April 15, 2015 1:45:31 PM


Got your message. Yes, the appellate court decision was a surprise. I am available today, tomorrow
 or Friday morning but am out all next week. The cooperative agreement and work of the SLO APCD,
 Parks and ARB is ongoing. Mitigation measures (revegatation, straw bales and wind fencing) for this
 year are in place and will be jointly evaluated. This year they are adding a pilot area for trying a soil
 stabilizer product. A Special Master has been hired to address any significant scientific
 disagreements.  I don’t know what decision the District has made about further appeals, I may know


 more after our next meeting on April 30th.  My phone # is 916.324.2132.
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From: Barbara Baird
To: attorneys@capcoa.org; Matthew Maclear; Richard Stout; Peter, Ellen M. @ARB; Spiegelman, Nina
Cc: Annie Boyd
Subject: Draft agenda for CAPCOA attorneys meeting
Date: Tuesday, October 21, 2014 11:59:38 AM
Attachments: 2014 agenda.doc


Agenda for November 4 is attached. Annette asked that all her items be in the am as she has to
 leave at noon. The agenda currently is designed to start at 9 and end at 3:30., with a morning break
 but no afternoon break. If everyone wants an afternoon break we can reorganize to start at 8:30
 instead. Let me know if you prefer this option. I have to end it at 3:30 since I need to report to the
 CAPCOA board at that time. CARB and EPA attorneys are invited guests.
 
Annie, did the CAPCOA Board assign me anything in particular to report on or just summarize our
 agenda?
 
 
 
 


Barbara Baird
District Counsel
SCAQMD
(909) 396-2302
 
P  Please consider the environment before printing this email.
CONFIDENTIALITY NOTICE:  This email may contain material that is confidential, privileged or attorney work product for the
 sole use of the intended recipient.  Any review, reliance or distribution by other recipients without express permission is
 prohibited.  If you are not the intended recipient, or the employee or agent responsible to deliver it to the intended recipient,
 please contact the sender and delete all copies.
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3 pm 10   
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* So sorry…no afternoon break 

















From: Lo, Doris
To: kmaglian@arb.ca.gov; svanders@arb.ca.gov; kkarpero@arb.ca.gov; Whitney, Daniel@ARB
Cc: Jordan, Deborah; Drake, Kerry; Lakin, Matt; Spiegelman, Nina; Hong, Jeanhee; Tax, Wienke; Mays, Rory; Lee,


 Anita; Steckel, Andrew
Subject: Draft agenda for February 18th (10-1pm) Statewide SIP issues meeting
Date: Friday, February 13, 2015 10:44:10 AM
Attachments: Feb 18 ARB EPA meeting proposed AGENDA.docx


Karen, Sylvia, Kurt and Daniel,
 
Attached is a proposed agenda for our meeting next week.  Lots of things to discuss.  Let us know
 what you think and if you’d like to add anything.
 
____________________
Doris Lo
EPA Region 9 Air Division
Planning Office
(415) 972-3959
lo.doris@epa.gov
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PROPOSED AGENDA 
 



1 
 



Statewide SIP Issues Meeting and Coordination 
February 18, 2015, 10-1 pm 



Sacramento, California 
 
Welcome and Introductions 
 
1. Updates since Last Meeting, April 30, 2014 



•  
  



 
2.  Litigation Update  
 
3.  Managing SIP Submittals   



• of  
  



 
  



 
 



  
  



 
  



 
  



 
  



  
 



 
   
   



 
9. Other areas 



   
  
   
    
  
• San Luis Obispo PM10 
  



 
10.  Other topics? 
 
11. Action Items 

















From: Brown, Lisa@ARB
To: Spiegelman, Nina
Subject: FW: PRA 050-042815 Oceano Dunes #2
Date: Monday, May 11, 2015 10:06:36 AM
Attachments: FW_ Letter to Mr. Blumenfeld.pdf


RE_ Letter to CCCA(1).pdf
RE_ Letter to CCCA(2).pdf
RE_ Letter to CCCA(3).pdf
RE_ Letter to CCCA(4).pdf
RE_ Letter to CCCA.pdf
RE_ Letter to Mr. Blumenfeld(1).pdf
RE_ Letter to Mr. Blumenfeld.pdf


We got (another) PRA for Oceano Dunes and this one wants correspondence with EPA also.  See attached. Can you
 give me a call? 916.324.2132.


--Lisa Brown


-----Original Message-----
From: Magliano, Karen@ARB
Sent: Saturday, May 09, 2015 9:23 AM
To: Peter, Ellen M. @ARB; Brown, Lisa@ARB; Karperos, Kurt@ARB
Cc: Rabinowitsh, Nicholas@ARB
Subject: RE: Confidential RE: PRA 050-042815 Oceano Dunes #2


I talked to Matt about the PRA and the nature of the emails that might be released.  He felt it would be OK, but was
 going to check in with Nina.   He also relayed that Rachelle was not happy about the letter EPA just sent, so I do
 suspect the next step of the Mesa residents may be litigation to require EPA to make SLO nonattainment, as well as
 appealing to their congressional reps or the Governor.
________________________________________
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From: Lakin, Matt
To: Magliano, Karen@ARB
Cc: LEVIN, NANCY; Tasat, Webster@ARB; Vanderspek, Sylvia@ARB; Zimpfer, Amy
Subject: FW: Letter to Mr. Blumenfeld
Date: Tuesday, April 21, 2015 1:28:16 PM
Attachments: 2nd EPA Letter.docx



Karen,
 
FYI, we wanted to make sure you saw the most recent letter re: San Luis Obispo.  There is a second
email with additional attachments that I will forward as well.
 
We would like to share with you the content of our draft response letter, if you (or Sylvia or
Webster) would have time to talk.  Please just let me and Nancy know what you prefer.
 
In our draft response, we mention your April 30 meeting with the District and State Parks.  I heard
that you are going down to meet with them, but any additional clarification on that meeting could
be helpful for our response as well.
 
Thanks,
Matt
_________________________________
Matthew Lakin, Ph.D. 
Manager, Air Planning Office 
US EPA, Region 9 (AIR-2) | 75 Hawthorne St. | San Francisco, CA 94105
P: 415.972.3851 | E: Lakin.Matthew@epa.gov
 
From: rachelle toti [mailto:rachelletoti@gmail.com] 
Sent: Wednesday, April 15, 2015 5:00 PM
To: Lakin, Matt
Subject: Letter to Mr. Blumenfeld
 
See below
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April 15, 2015











 Mr. Jared Blumenfeld 



Administrator E.P.A. Region 9 



Environmental Protection Agency



75 Hawthorne Street 



San Francisco, Ca. 94105 











Dear Mr. Blumenfeld,



 



It has been almost two years since Concerned Citizens for Clean Air contacted you regarding PM 10 pollution in the southern portion of San Luis Obispo County. Our 2013 letter is attached. In 2012 the county had 3 federal exceedances; now we have had 7or 8 federal exceedances averaged over a three- year period, plus PM 2.5 exceedances. The health impacts to the residents of the Nipomo Mesa are serious. We have neighbors and acquaintances, many of them seniors, with new cases of asthma or COPD, a spot on their lung, and worsening of respiratory ailments, etc. There are three schools in the path of the dust plume. Of course you know that fine particulate matter is of particular concern to seniors and children. 







Monitors on the Mesa, both at the CDF monitor at Willow Road and further south at Mesa 2, routinely measure hourly readings of 400, 500 and 600 micrograms during the wind episodes. In fact, the area around the CDF monitor had the distinction of registering the highest level of PM 2.5 in the nation for a time two weeks ago. In short, we now have the distinction of being one of the dirtiest places in the United States.  And what makes our air pollution problem worse and somewhat unique is that the spikes in particulate matter come in the middle of the day (between 10 a.m. and 6 p.m.) when the people of our coastal community are outside enjoying life on the Central Coast. Because of the high levels of particulate matter, we and our children often receive warnings from our APCD to stay indoors or leave the Mesa altogether to avoid exposure. CCCA has patiently waited for the local agency to implement Dust Rule 1001, but that has not been accomplished as hoped.  In fact, a recent Appeals Court decision calls into question whether the APCD has the authority to regulate this pollution source at all. It is time for the U.S. EPA to step in and designate the South County a non-attainment area for particulate matter (PM 10 and PM 2.5). 
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Rule 1001 is well- intentioned but has unforeseen loopholes and unintended consequences such as the need for a Special Master to resolve disputes. The EPA has experience in similar fugitive dust situations and may be able to advise the San Luis Obispo County Air Pollution Control District on better approaches. Our air pollution is basically the result of two processes: 1) wind erosion and 2) disturbed land or soil. In areas that are not disturbed, even though there are sand dunes and wind, very little PM 10 or 2.5 is emitted. In the OHV Park, the dunes have been disturbed by riding so that even a little wind entrains the dust particles. In an agricultural or construction setting, a fugitive dust control plan would be required. We need a similar plan here. 







In his 2013 letter, Mr. Lakin mentioned several approaches for dealing with air pollution in areas that violate ambient air quality standards, including working with the air district to ensure existing rules are properly implemented and enforced and requiring new pollution control measures.   It is our understanding that Mr. Lakin has been following the implementation of the Dust Rule 1001 and has been in contact with the local APCD Executive Director Larry Allen. We appreciate this support, but given the very serious nature of the health threat that we face and the lack of progress on the part of the County, we feel it is time for the EPA to designate the area non-attainment and impose requirements on the County and State Parks that will bring real progress.







The lack of progress in the implementation of Rule 1001 has been very frustrating. For example, in 2013 the implementation timeline for Rule 1001 was adjusted for almost all milestones up to 15 months (see attached chart).  None of those milestones were met, and now extensions of the extensions are a possibility. 







May 31, 2015 is the date for compliance with the Rule. However, that will probably not happen as the control monitor that is necessary to determine levels exceeding background PM is not yet in place. Other examples of the lack of progress on implementation include: 







1.Compliance milestones established in 2011 and extended in 2013 for up to 15 months have not been met to date. 







2. No Notices of Violation have been issued for the most egregious failures. 







3. The control monitor that should be in place now to measure background PM levels has been postponed from last October to a projected date of the “end of May”. Really? How hard is it to get a control monitor in place, when you have over a year to do so? 







4. The “Dust Control Project” Notice of Preparation initially released in Dec. 2012 was rewritten and re-released in Feb. 2015. Like the first one, it is inadequate and non-compliant with the Rule 1001 requirement for a Particulate Matter Reduction Plan. See attached response letter from the APCD. 
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5. The APCD is embroiled in two Dust Rule lawsuits with an off-highway vehicle advocacy group. The result is an incentive to delay compliance with the Rule in the hopes that it will be weakened or voided. 







6. A very small temporary mitigation project was implemented in 2014.  Fifteen acres of wind fences were installed for three months on the La Grande tract.  It was quickly buried and had no noticeable effect on PM readings. The OHV Division, with APCD and CARB approval, has now installed 30 or 40 acres of wind fences (again temporarily) further south and east (closer to the CDF Monitor) for 2015. 		



This and additional hay bales in the non-riding area, all placed in front of the CDF monitor  constitutes a repeat of the 2014 project.  Rather than addressing the scope of the problem, they are trying to lower the readings at just this monitor to prevent new federal exceedances. This is not the intent of the Rule 1001 provisions. It is unknown why the APCO even agreed to this again. 







7. CCCA has requested and been denied additional monitors for our neighborhoods to provide accurate readings of our PM 10 and 2.5 exposure.  In the event that the fences and bales redirect the wind and divert the pollution away from the monitor and into our neighborhoods, an additional monitor is needed to assess this. The APCD has the monitor and an appropriate site is available, but the APCO states he has no budget to pay a technician to check on the monitor once or twice a week. So like last year, the comparative data will be lost.



 



8. The area continues to be in non-attainment despite three years of Rule implementation. 







There is an on-going public health concern on the Nipomo Mesa that must be addressed.  Both the state and federal health standards for particulate matter are being violated repeatedly.  Mid-day (when outdoor exposure is most likely) hourly particulate readings regularly exceed the 24- hour average by 2 to 10 times. This is not a seasonal or event driven problem. High levels of particulate are measured year round.  Further, it seems that the spikes in particulate levels are difficult to predict accurately.  For example Saturday April 4th, was forecast to be an AQI of 72, moderate.  It turned out to be a day with a 24 hour average reading of 154 micrograms, exceeding the federal standard.  Eight of the 24 hours of readings were over 150 micrograms, and only 4 hours of the day were below 50 micrograms.



 



Concerned Citizens for Clean Air would like the U.S. EPA to be involved in the resolution of our air pollution problem. We feel that the APCD is overwhelmed by the problem and out- matched by the OHV Division.  As a result, the non-attainment designation is necessary in order for us to ever get relief from the air pollution.  As average citizens, we wonder why the Environmental Protection Agency would not be re-designating the area immediately given the readings recorded.  Even Airnow.org has shown our area as “Very Unhealthy” while the rest of California is good or moderate on some days this month. 







Beyond designating the area as non-attainment, your involvement in other areas could be very helpful: providing guidance and review/comments on the Dust Rule 1001; technical evaluation of the scope and approaches used in the mitigation plan; recommending new pollution control measures; attending meetings and phone conferences with CARB, APCD and State Parks OHV Division to work closely with them.  CCCA has requested a monitor to verify the levels of exposure on the Mesa. Please do what you 
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can to get a monitor in place.  Any other options that would prompt movement by these agencies would be welcomed by us. 				







We look forward to hearing from you and hope that the EPA can bring more of its resources to bear on this severe air pollution problem that continues to adversely affect residents.







Sincerely, 















Rachelle Toti and Arlene Versaw 



Concerned Citizens for Clean Air











Enclosures:	May 9, 2013 Letter



		Timeline Adjustments



		 APCD NOP Response Letter











Cc:  Matt, Lakin  



        Larry Allen, San Luis Obispo Air Pollution Control District























































































































































































From: Tasat, Webster@ARB
To: "LEVIN, NANCY"
Subject: RE: Letter to CCCA
Date: Friday, March 20, 2015 9:07:00 AM



Nancy,
Here are some thoughts (in blue) on language you may want to consider for the letter.  They’re brief,
but I’m not sure how much detail you wanted to get into given that interested stakeholders in the
area are already very much ‘in tune’ with what’s going on.  If you’d like to talk more, feel free to give
me a call.
Thanks,
Webster
 
(draft text)…EPA understands that ARB senior management has been working
with State Parks and the District to successfully implement District Rule 1001
through the design of mitigation measures to reduce particulate matter
pollution in areas downwind of the dunes.  and has offered technical staff and
consultants to design mitigation.  As part of this effort, ARB, State Parks, and
District technical staff and consultants, staff visited Oceano Dunes in early
February to plan the extent and location of mitigation measures to be deployed
during 2015, and associated dust and meteorological monitoring.  assess
potential mitigation areas and weather station locations. The mitigation
measures planned include the installation of wind fences and straw bales.  In
addition, ARB continues to work with State Parks and the District on the overall
mitigation plans necessary to meet Rule 1001 requirements.  …?? Next steps
are…??? [or whatever else you are able to say about what’s coming up.]



 



From: Tasat, Webster@ARB 
Sent: Thursday, March 19, 2015 10:15 AM
To: 'LEVIN, NANCY'
Subject: RE: Letter to CCCA
 
Hi Nancy,
Sorry for the late response.  I put together some very brief text you might want to consider
—Karen’s asked to take a look-see and hasn’t gotten back to me yet.  I’ll see where that is.
Webster
 
 



From: Tasat, Webster@ARB 
Sent: Wednesday, March 18, 2015 7:47 AM
To: 'LEVIN, NANCY'
Subject: RE: Letter to CCCA
 
Nancy—I’ll follow-up with you later today on this…
 
Webster
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From: LEVIN, NANCY [mailto:Levin.Nancy@epa.gov] 
Sent: Tuesday, March 17, 2015 2:28 PM
To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA
 
(draft text)…EPA understands that ARB senior management has been
working with State Parks and the District to successfully implement
Rule 1001 and has offered technical staff and consultants to design
mitigation. As part of this effort, ARB staff visited Oceano Dunes in
early February to assess potential mitigation areas and weather
station locations. The mitigation measures planned include…?? Next
steps are…??? [or whatever else you are able to say about what’s
coming up.]
 
______________________________________________



Nancy Levin   Air Rules Office
415.972.3848     levin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105
 
 



 



From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov] 
Sent: Tuesday, March 17, 2015 12:49 PM
To: LEVIN, NANCY
Subject: RE: Letter to CCCA
 
Sure. 
 
 



From: LEVIN, NANCY [mailto:Levin.Nancy@epa.gov] 
Sent: Monday, March 16, 2015 5:22 PM
To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA
 
Thanks, Webster. Can I send you some draft text we might be able to
put in our letter, and see what you might be able to add, say, as a
result of your Feb visit?
 
______________________________________________



Nancy Levin   Air Rules Office
415.972.3848     levin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105
 
 



 



From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov] 
Sent: Friday, March 13, 2015 2:08 PM
To: LEVIN, NANCY
Subject: Letter to CCCA
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FYI
 
Webster Tasat, Manager
Central Valley Air Quality Planning Section
California Air Resources Board
1001 I Street 
P.O. Box 2815 
Sacramento, CA 95814
Phone: 916.323.4950
 













From: Tasat, Webster@ARB
To: "LEVIN, NANCY"
Subject: RE: Letter to CCCA
Date: Thursday, March 19, 2015 10:15:00 AM



Hi Nancy,
Sorry for the late response.  I put together some very brief text you might want to consider—Karen’s
asked to take a look-see and hasn’t gotten back to me yet.  I’ll see where that is.
Webster
 
 



From: Tasat, Webster@ARB 
Sent: Wednesday, March 18, 2015 7:47 AM
To: 'LEVIN, NANCY'
Subject: RE: Letter to CCCA
 
Nancy—I’ll follow-up with you later today on this…
 
Webster
 
 



From: LEVIN, NANCY [mailto:Levin.Nancy@epa.gov] 
Sent: Tuesday, March 17, 2015 2:28 PM
To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA
 
(draft text)…EPA understands that ARB senior management has been
working with State Parks and the District to successfully implement Rule
1001 and has offered technical staff and consultants to design mitigation.
As part of this effort, ARB staff visited Oceano Dunes in early February to
assess potential mitigation areas and weather station locations. The
mitigation measures planned include…?? Next steps are…??? [or whatever
else you are able to say about what’s coming up.]
 
______________________________________________



Nancy Levin   Air Rules Office
415.972.3848     levin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105
 
 



 



From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov] 
Sent: Tuesday, March 17, 2015 12:49 PM
To: LEVIN, NANCY
Subject: RE: Letter to CCCA
 
Sure. 
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From: LEVIN, NANCY [mailto:Levin.Nancy@epa.gov] 
Sent: Monday, March 16, 2015 5:22 PM
To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA
 
Thanks, Webster. Can I send you some draft text we might be able to put in
our letter, and see what you might be able to add, say, as a result of your
Feb visit?
 
______________________________________________



Nancy Levin   Air Rules Office
415.972.3848     levin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105
 
 



 



From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov] 
Sent: Friday, March 13, 2015 2:08 PM
To: LEVIN, NANCY
Subject: Letter to CCCA
 
FYI
 
Webster Tasat, Manager
Central Valley Air Quality Planning Section
California Air Resources Board
1001 I Street 
P.O. Box 2815 
Sacramento, CA 95814
Phone: 916.323.4950
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From: Tasat, Webster@ARB
To: "LEVIN, NANCY"
Subject: RE: Letter to CCCA
Date: Wednesday, March 18, 2015 7:46:00 AM



Nancy—I’ll follow-up with you later today on this…
 
Webster
 
 



From: LEVIN, NANCY [mailto:Levin.Nancy@epa.gov] 
Sent: Tuesday, March 17, 2015 2:28 PM
To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA
 
(draft text)…EPA understands that ARB senior management has been working with
State Parks and the District to successfully implement Rule 1001 and has offered
technical staff and consultants to design mitigation. As part of this effort, ARB staff
visited Oceano Dunes in early February to assess potential mitigation areas and
weather station locations. The mitigation measures planned include…?? Next steps
are…??? [or whatever else you are able to say about what’s coming up.]
 
______________________________________________



Nancy Levin   Air Rules Office
415.972.3848     levin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105
 
 



 



From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov] 
Sent: Tuesday, March 17, 2015 12:49 PM
To: LEVIN, NANCY
Subject: RE: Letter to CCCA
 
Sure. 
 
 



From: LEVIN, NANCY [mailto:Levin.Nancy@epa.gov] 
Sent: Monday, March 16, 2015 5:22 PM
To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA
 
Thanks, Webster. Can I send you some draft text we might be able to put in our
letter, and see what you might be able to add, say, as a result of your Feb visit?
 
______________________________________________



Nancy Levin   Air Rules Office
415.972.3848     levin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105
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From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov] 
Sent: Friday, March 13, 2015 2:08 PM
To: LEVIN, NANCY
Subject: Letter to CCCA
 
FYI
 
Webster Tasat, Manager
Central Valley Air Quality Planning Section
California Air Resources Board
1001 I Street 
P.O. Box 2815 
Sacramento, CA 95814
Phone: 916.323.4950
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From: LEVIN, NANCY
To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA
Date: Tuesday, March 17, 2015 2:28:34 PM



(draft text)…EPA understands that ARB senior management has been working with State
Parks and the District to successfully implement Rule 1001 and has offered technical staff
and consultants to design mitigation. As part of this effort, ARB staff visited Oceano Dunes
in early February to assess potential mitigation areas and weather station locations. The
mitigation measures planned include…?? Next steps are…??? [or whatever else you are
able to say about what’s coming up.]
 
______________________________________________



Nancy Levin   Air Rules Office
415.972.3848     levin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105
 
 



 



From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov] 
Sent: Tuesday, March 17, 2015 12:49 PM
To: LEVIN, NANCY
Subject: RE: Letter to CCCA
 
Sure. 
 
 



From: LEVIN, NANCY [mailto:Levin.Nancy@epa.gov] 
Sent: Monday, March 16, 2015 5:22 PM
To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA
 
Thanks, Webster. Can I send you some draft text we might be able to put in our letter, and
see what you might be able to add, say, as a result of your Feb visit?
 
______________________________________________



Nancy Levin   Air Rules Office
415.972.3848     levin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105
 
 



 



From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov] 
Sent: Friday, March 13, 2015 2:08 PM
To: LEVIN, NANCY
Subject: Letter to CCCA
 
FYI
 
Webster Tasat, Manager
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Central Valley Air Quality Planning Section
California Air Resources Board
1001 I Street 
P.O. Box 2815 
Sacramento, CA 95814
Phone: 916.323.4950
 













From: LEVIN, NANCY
To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA
Date: Tuesday, March 24, 2015 2:55:49 PM



Thanks, Webster! If I have any questions I’ll get back to you.
 
______________________________________________



Nancy Levin   Air Rules Office
415.972.3848     levin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105
 
 



 



From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov] 
Sent: Friday, March 20, 2015 9:08 AM
To: LEVIN, NANCY
Subject: RE: Letter to CCCA
 
Nancy,
Here are some thoughts (in blue) on language you may want to consider for the letter.  They’re brief,
but I’m not sure how much detail you wanted to get into given that interested stakeholders in the
area are already very much ‘in tune’ with what’s going on.  If you’d like to talk more, feel free to give
me a call.
Thanks,
Webster
 
(draft text)…EPA understands that ARB senior management has been working
with State Parks and the District to successfully implement District Rule 1001
through the design of mitigation measures to reduce particulate matter
pollution in areas downwind of the dunes.  and has offered technical staff and
consultants to design mitigation.  As part of this effort, ARB, State Parks, and
District technical staff and consultants, staff visited Oceano Dunes in early
February to plan the extent and location of mitigation measures to be deployed
during 2015, and associated dust and meteorological monitoring.  assess
potential mitigation areas and weather station locations. The mitigation
measures planned include the installation of wind fences and straw bales.  In
addition, ARB continues to work with State Parks and the District on the overall
mitigation plans necessary to meet Rule 1001 requirements.  …?? Next steps
are…??? [or whatever else you are able to say about what’s coming up.]



 



From: Tasat, Webster@ARB 
Sent: Thursday, March 19, 2015 10:15 AM
To: 'LEVIN, NANCY'
Subject: RE: Letter to CCCA
 
Hi Nancy,
Sorry for the late response.  I put together some very brief text you might want to consider
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—Karen’s asked to take a look-see and hasn’t gotten back to me yet.  I’ll see where that is.
Webster
 
 



From: Tasat, Webster@ARB 
Sent: Wednesday, March 18, 2015 7:47 AM
To: 'LEVIN, NANCY'
Subject: RE: Letter to CCCA
 
Nancy—I’ll follow-up with you later today on this…
 
Webster
 
 



From: LEVIN, NANCY [mailto:Levin.Nancy@epa.gov] 
Sent: Tuesday, March 17, 2015 2:28 PM
To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA
 
(draft text)…EPA understands that ARB senior management has been
working with State Parks and the District to successfully implement
Rule 1001 and has offered technical staff and consultants to design
mitigation. As part of this effort, ARB staff visited Oceano Dunes in
early February to assess potential mitigation areas and weather
station locations. The mitigation measures planned include…?? Next
steps are…??? [or whatever else you are able to say about what’s
coming up.]
 
______________________________________________



Nancy Levin   Air Rules Office
415.972.3848     levin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105
 
 



 



From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov] 
Sent: Tuesday, March 17, 2015 12:49 PM
To: LEVIN, NANCY
Subject: RE: Letter to CCCA
 
Sure. 
 
 



From: LEVIN, NANCY [mailto:Levin.Nancy@epa.gov] 
Sent: Monday, March 16, 2015 5:22 PM
To: Tasat, Webster@ARB
Subject: RE: Letter to CCCA
 
Thanks, Webster. Can I send you some draft text we might be able to
put in our letter, and see what you might be able to add, say, as a
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result of your Feb visit?
 
______________________________________________



Nancy Levin   Air Rules Office
415.972.3848     levin.nancy@epa.gov
US EPA Region 9, 75 Hawthorne St (AIR-4) San Francisco, CA 94105
 
 



 



From: Tasat, Webster@ARB [mailto:webster.tasat@arb.ca.gov] 
Sent: Friday, March 13, 2015 2:08 PM
To: LEVIN, NANCY
Subject: Letter to CCCA
 
FYI
 
Webster Tasat, Manager
Central Valley Air Quality Planning Section
California Air Resources Board
1001 I Street 
P.O. Box 2815 
Sacramento, CA 95814
Phone: 916.323.4950
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From: Magliano, Karen@ARB
To: Lakin, Matt
Cc: LEVIN, NANCY; Tasat, Webster@ARB; Vanderspek, Sylvia@ARB; Zimpfer, Amy
Subject: RE: Letter to Mr. Blumenfeld
Date: Tuesday, April 21, 2015 7:48:50 PM



It would be good to touch base.  Do you have some time tomorrow or Thursday to talk?
________________________________________
From: Lakin, Matt [Lakin.Matthew@epa.gov]
Sent: Tuesday, April 21, 2015 1:28 PM
To: Magliano, Karen@ARB
Cc: LEVIN, NANCY; Tasat, Webster@ARB; Vanderspek, Sylvia@ARB; Zimpfer, Amy
Subject: FW: Letter to Mr. Blumenfeld



Karen,



FYI, we wanted to make sure you saw the most recent letter re: San Luis Obispo.  There is a second
email with additional attachments that I will forward as well.



We would like to share with you the content of our draft response letter, if you (or Sylvia or Webster)
would have time to talk.  Please just let me and Nancy know what you prefer.



In our draft response, we mention your April 30 meeting with the District and State Parks.  I heard that
you are going down to meet with them, but any additional clarification on that meeting could be helpful
for our response as well.



Thanks,
Matt
_________________________________
Matthew Lakin, Ph.D.
Manager, Air Planning Office
US EPA, Region 9 (AIR-2) | 75 Hawthorne St. | San Francisco, CA 94105
P: 415.972.3851 | E: Lakin.Matthew@epa.gov



From: rachelle toti [mailto:rachelletoti@gmail.com]
Sent: Wednesday, April 15, 2015 5:00 PM
To: Lakin, Matt
Subject: Letter to Mr. Blumenfeld



See below
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From: Lakin, Matt
To: Magliano, Karen@ARB
Cc: LEVIN, NANCY; Tasat, Webster@ARB; Vanderspek, Sylvia@ARB
Subject: RE: Letter to Mr. Blumenfeld
Date: Wednesday, April 22, 2015 9:01:42 AM



Sounds good.  We'll call you?



_________________________________
Matthew Lakin, Ph.D.
Manager, Air Planning Office
US EPA, Region 9 (AIR-2) | 75 Hawthorne St. | San Francisco, CA 94105
P: 415.972.3851 | E: Lakin.Matthew@epa.gov



-----Original Message-----
From: Magliano, Karen@ARB [mailto:karen.magliano@arb.ca.gov]
Sent: Wednesday, April 22, 2015 8:41 AM
To: Lakin, Matt
Cc: LEVIN, NANCY; Tasat, Webster@ARB; Vanderspek, Sylvia@ARB
Subject: RE: Letter to Mr. Blumenfeld



How about 3:30 today



-----Original Message-----
From: Lakin, Matt [mailto:Lakin.Matthew@epa.gov]
Sent: Wednesday, April 22, 2015 6:43 AM
To: Magliano, Karen@ARB
Cc: LEVIN, NANCY; Tasat, Webster@ARB; Vanderspek, Sylvia@ARB
Subject: RE: Letter to Mr. Blumenfeld



Sorry, I meant to reply to all.



_________________________________
Matthew Lakin, Ph.D.
Manager, Air Planning Office
US EPA, Region 9 (AIR-2) | 75 Hawthorne St. | San Francisco, CA 94105
P: 415.972.3851 | E: Lakin.Matthew@epa.gov



-----Original Message-----
From: Lakin, Matt
Sent: Wednesday, April 22, 2015 6:43 AM
To: 'Magliano, Karen@ARB'
Subject: RE: Letter to Mr. Blumenfeld



I'm really booked today and tomorrow, but here are the times that Nancy and I could talk:



Wednesday, 3/22: 3:30-4
Thursday, 3/23: 12-12:30



I'm much more open on Friday if you are around.  It looks like Friday 9-10, 12-1, 1:30-2, or 2:30-4pm
would all work.
Thanks,
Matt
_________________________________
Matthew Lakin, Ph.D.
Manager, Air Planning Office
US EPA, Region 9 (AIR-2) | 75 Hawthorne St. | San Francisco, CA 94105
P: 415.972.3851 | E: Lakin.Matthew@epa.gov
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-----Original Message-----
From: Magliano, Karen@ARB [mailto:karen.magliano@arb.ca.gov]
Sent: Tuesday, April 21, 2015 7:49 PM
To: Lakin, Matt
Cc: LEVIN, NANCY; Tasat, Webster@ARB; Vanderspek, Sylvia@ARB; Zimpfer, Amy
Subject: RE: Letter to Mr. Blumenfeld



It would be good to touch base.  Do you have some time tomorrow or Thursday to talk?
________________________________________
From: Lakin, Matt [Lakin.Matthew@epa.gov]
Sent: Tuesday, April 21, 2015 1:28 PM
To: Magliano, Karen@ARB
Cc: LEVIN, NANCY; Tasat, Webster@ARB; Vanderspek, Sylvia@ARB; Zimpfer, Amy
Subject: FW: Letter to Mr. Blumenfeld



Karen,



FYI, we wanted to make sure you saw the most recent letter re: San Luis Obispo.  There is a second
email with additional attachments that I will forward as well.



We would like to share with you the content of our draft response letter, if you (or Sylvia or Webster)
would have time to talk.  Please just let me and Nancy know what you prefer.



In our draft response, we mention your April 30 meeting with the District and State Parks.  I heard that
you are going down to meet with them, but any additional clarification on that meeting could be helpful
for our response as well.



Thanks,
Matt
_________________________________
Matthew Lakin, Ph.D.
Manager, Air Planning Office
US EPA, Region 9 (AIR-2) | 75 Hawthorne St. | San Francisco, CA 94105
P: 415.972.3851 | E: Lakin.Matthew@epa.gov



From: rachelle toti [mailto:rachelletoti@gmail.com]
Sent: Wednesday, April 15, 2015 5:00 PM
To: Lakin, Matt
Subject: Letter to Mr. Blumenfeld



See below
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From: Drake, Kerry
To: biering@ammcglaw.com; gwilley@co.slo.ca.us; lallen_apcd@co.slo.ca.us
Cc: richard.corey@arb.ca.gov; Magliano, Karen@ARB; Lakin, Matt; Steckel, Andrew; Kurpius, Meredith; Vallano,


 Dena; Jordan, Deborah; Spiegelman, Nina; Christenson, Kara; Zimpfer, Amy; LEVIN, NANCY; rcorey@arb.ca.gov
Subject: Letter to Larry Allen regarding Oceano Dunes.
Date: Wednesday, April 15, 2015 3:02:35 PM
Attachments: 04-15-2015_Allen_SLO.pdf


Hi All,
 
Attached please see a letter from Deborah Jordan to Larry Allen regarding control of emissions from
 Oceano Dunes.
 
Thanks,
Kerry Drake
Associate Director, Air Division
U.S. EPA, Region 9
415-947-4157
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D ST4



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY



REGION IX
k PRO’ 75 Hawthorne Street



San Francisco, CA 94105-3901



April 15, 2015



Mr. Larry Allen
Air Pollution Control Officer
San Luis Obispo County Air Pollution Control District



3433 Roberto Court
San Luis Obispo, California 93401



Thank you for bringing to EPA’s attention recent developments that relate to San Luis Obispo County



Air Pollution Control District’s (District’s) efforts to regulate particulate matter pollution pursuant to



Rule 1001, “Coastal Dunes Dust Control Requirements.” As you know, during the 2012-2014 time



period, the District’s CDF monitor, a required regulatory monitor near the Oceano Dunes, has reported



seven air quality exceedances of the 2006 24-hour PM2.s and seven exceedances of the 24-hour PM0



national ambient air quality standards (NAAQS). This poses a serious health concern which the District



has been attempting to address. According to the District’s 2010 Phase 2 South County Particulate



Study, these exceedances are attributable to vehicular disturbance of beach and sand dunes. These data



suggest that the operation of vehicles on dunes is contributing to the exceedances of the NAAQS, which



are intended to protect human health and the environment.



We understand that a recent decision by the California Court of Appeal may have impacted the District’s



ability to implement and enforce Rule 1001. This development raises concerns regarding the future



viability of the District’s strategy of relying on Rule 1001 to address PM2.S and PM10 NAAQS



exceedances. If legal or other developments close off this approach, EPA and the District will need to



re-visit other options for addressing NAAQS exceedances, including the possibility of federal action to



designate the area to non-attainment for the 2006 24-hour PM2.5NAAQS andlor the 24-hour PM10



NAAQS. A designation to nonattainment would trigger a comprehensive planning process to achieve



clean air.



With these facts in mind, we want to reiterate our support for the District’s efforts thus far to address the



anthropogenic emissions from the beach and sand dunes. We continue to believe that pollution control



measures such as those contained in Rule 1001 can provide a reasonable basis for regulating this activity



in order to protect human health.



P,,,iied on Re1ed Paper











Please feel free to call me at (415) 972-3 133 if you would like to further discuss options for meeting the
PM2.5 and PM10 NAAQS in San Luis Obispo County.



Sincerely,



Deborah .Jordaiy
Director, Air Division



cc: Richard Corey, California Air Resources Board













From: Brown, Lisa@ARB
To: Spiegelman, Nina
Subject: Oceano Dunes and SLO APCD
Date: Tuesday, June 02, 2015 9:45:38 AM


When is a good time to talk today?
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From: Brown, Lisa@ARB
To: Spiegelman, Nina
Subject: Oceano Dunes litigation
Date: Thursday, December 19, 2013 4:07:01 PM


Any luck finding other Consent Decrees in the water program?
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From: Brown, Lisa@ARB
To: Spiegelman, Nina; Christenson, Kara
Subject: Oceano Dunes
Date: Friday, May 29, 2015 9:09:50 AM


Can we talk about 1pm today?  My # 916.324.2132
 
--Lisa



mailto:lisa.brown@arb.ca.gov
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From: Brown, Lisa@ARB
To: Spiegelman, Nina
Cc: Christenson, Kara
Subject: RE: Oceano Dunes and SLO APCD
Date: Tuesday, June 02, 2015 10:29:34 AM


Sure.
 


From: Spiegelman, Nina [mailto:Spiegelman.Nina@epa.gov] 
Sent: Tuesday, June 02, 2015 10:29 AM
To: Brown, Lisa@ARB
Cc: Christenson, Kara
Subject: RE: Oceano Dunes and SLO APCD
 
Lisa- Kara and I can talk with you at noon. Would that work?
 


From: Brown, Lisa@ARB [mailto:lisa.brown@arb.ca.gov] 
Sent: Tuesday, June 02, 2015 9:46 AM
To: Spiegelman, Nina
Subject: Oceano Dunes and SLO APCD
 
When is a good time to talk today?
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From: Brown, Lisa@ARB
To: Christenson, Kara; Spiegelman, Nina
Subject: RE: Oceano Dunes
Date: Friday, May 29, 2015 1:10:25 PM


Sure.
 


From: Christenson, Kara [mailto:Christenson.Kara@epa.gov] 
Sent: Friday, May 29, 2015 1:10 PM
To: Brown, Lisa@ARB; Spiegelman, Nina
Subject: RE: Oceano Dunes
 
Hi Lisa – would 1:30 work?  Nina was just called into something else.  We’ll try you shortly.
 
 
 
This email, including attachments, may contain information that is confidential and/or protected by the
 attorney/client or other privileges.  If you are not an intended recipient, please delete this email, including
 attachments, and notify me by email or at (415) 972-3881.
 
Kara Christenson
Senior Counsel
U.S. EPA Region 9
75 Hawthorne Street, 16th Floor
San Francisco, CA 94105
phone:  415 972-3881 / fax: 415 947-3570
christenson.kara@epa.gov
 


From: Brown, Lisa@ARB [mailto:lisa.brown@arb.ca.gov] 
Sent: Friday, May 29, 2015 9:10 AM
To: Spiegelman, Nina; Christenson, Kara
Subject: Oceano Dunes
 
Can we talk about 1pm today?  My # 916.324.2132
 
--Lisa
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From: Christenson, Kara
To: Brown, Lisa@ARB; Spiegelman, Nina
Subject: RE: Oceano Dunes
Date: Friday, May 29, 2015 1:10:03 PM


Hi Lisa – would 1:30 work?  Nina was just called into something else.  We’ll try you shortly.
 
 
 
This email, including attachments, may contain information that is confidential and/or protected by the
 attorney/client or other privileges.  If you are not an intended recipient, please delete this email, including
 attachments, and notify me by email or at (415) 972-3881.
 
Kara Christenson
Senior Counsel
U.S. EPA Region 9
75 Hawthorne Street, 16th Floor
San Francisco, CA 94105
phone:  415 972-3881 / fax: 415 947-3570
christenson.kara@epa.gov
 


From: Brown, Lisa@ARB [mailto:lisa.brown@arb.ca.gov] 
Sent: Friday, May 29, 2015 9:10 AM
To: Spiegelman, Nina; Christenson, Kara
Subject: Oceano Dunes
 
Can we talk about 1pm today?  My # 916.324.2132
 
--Lisa
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From: Christenson, Kara
To: Brown, Lisa@ARB; Spiegelman, Nina
Subject: RE: Oceano Dunes
Date: Friday, May 29, 2015 1:54:50 PM
Attachments: SLO - EPA letter to Larry Allen - 041515.pdf


SLO - EPA letter to Rachelle Toti and Arlene Versaw - 050815.pdf


Here are the recent letters EPA has sent regarding PM exceedances, Rule 1001, etc.
 
 
 
This email, including attachments, may contain information that is confidential and/or protected by the
 attorney/client or other privileges.  If you are not an intended recipient, please delete this email, including
 attachments, and notify me by email or at (415) 972-3881.
 
Kara Christenson
Senior Counsel
U.S. EPA Region 9
75 Hawthorne Street, 16th Floor
San Francisco, CA 94105
phone:  415 972-3881 / fax: 415 947-3570
christenson.kara@epa.gov
 


From: Brown, Lisa@ARB [mailto:lisa.brown@arb.ca.gov] 
Sent: Friday, May 29, 2015 1:10 PM
To: Christenson, Kara; Spiegelman, Nina
Subject: RE: Oceano Dunes
 
Sure.
 


From: Christenson, Kara [mailto:Christenson.Kara@epa.gov] 
Sent: Friday, May 29, 2015 1:10 PM
To: Brown, Lisa@ARB; Spiegelman, Nina
Subject: RE: Oceano Dunes
 
Hi Lisa – would 1:30 work?  Nina was just called into something else.  We’ll try you shortly.
 
 
 
This email, including attachments, may contain information that is confidential and/or protected by the
 attorney/client or other privileges.  If you are not an intended recipient, please delete this email, including
 attachments, and notify me by email or at (415) 972-3881.
 
Kara Christenson
Senior Counsel
U.S. EPA Region 9
75 Hawthorne Street, 16th Floor
San Francisco, CA 94105
phone:  415 972-3881 / fax: 415 947-3570
christenson.kara@epa.gov
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D ST4



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY



REGION IX
k PRO’ 75 Hawthorne Street



San Francisco, CA 94105-3901



April 15, 2015



Mr. Larry Allen
Air Pollution Control Officer
San Luis Obispo County Air Pollution Control District



3433 Roberto Court
San Luis Obispo, California 93401



Thank you for bringing to EPA’s attention recent developments that relate to San Luis Obispo County



Air Pollution Control District’s (District’s) efforts to regulate particulate matter pollution pursuant to



Rule 1001, “Coastal Dunes Dust Control Requirements.” As you know, during the 2012-2014 time



period, the District’s CDF monitor, a required regulatory monitor near the Oceano Dunes, has reported



seven air quality exceedances of the 2006 24-hour PM2.s and seven exceedances of the 24-hour PM0



national ambient air quality standards (NAAQS). This poses a serious health concern which the District



has been attempting to address. According to the District’s 2010 Phase 2 South County Particulate



Study, these exceedances are attributable to vehicular disturbance of beach and sand dunes. These data



suggest that the operation of vehicles on dunes is contributing to the exceedances of the NAAQS, which



are intended to protect human health and the environment.



We understand that a recent decision by the California Court of Appeal may have impacted the District’s



ability to implement and enforce Rule 1001. This development raises concerns regarding the future



viability of the District’s strategy of relying on Rule 1001 to address PM2.S and PM10 NAAQS



exceedances. If legal or other developments close off this approach, EPA and the District will need to



re-visit other options for addressing NAAQS exceedances, including the possibility of federal action to



designate the area to non-attainment for the 2006 24-hour PM2.5NAAQS andlor the 24-hour PM10



NAAQS. A designation to nonattainment would trigger a comprehensive planning process to achieve



clean air.



With these facts in mind, we want to reiterate our support for the District’s efforts thus far to address the



anthropogenic emissions from the beach and sand dunes. We continue to believe that pollution control



measures such as those contained in Rule 1001 can provide a reasonable basis for regulating this activity



in order to protect human health.



P,,,iied on Re1ed Paper











Please feel free to call me at (415) 972-3 133 if you would like to further discuss options for meeting the
PM2.5 and PM10 NAAQS in San Luis Obispo County.



Sincerely,



Deborah .Jordaiy
Director, Air Division



cc: Richard Corey, California Air Resources Board


























 


From: Brown, Lisa@ARB [mailto:lisa.brown@arb.ca.gov] 
Sent: Friday, May 29, 2015 9:10 AM
To: Spiegelman, Nina; Christenson, Kara
Subject: Oceano Dunes
 
Can we talk about 1pm today?  My # 916.324.2132
 
--Lisa



mailto:lisa.brown@arb.ca.gov






From: Brown, Lisa@ARB
To: Spiegelman, Nina
Subject: RE: PRA 050-042815 Oceano Dunes #2
Date: Monday, May 11, 2015 10:25:27 AM


OK.


-----Original Message-----
From: Spiegelman, Nina [mailto:Spiegelman.Nina@epa.gov]
Sent: Monday, May 11, 2015 10:25 AM
To: Brown, Lisa@ARB
Subject: Re: PRA 050-042815 Oceano Dunes #2


In meetings at moment. Will call around 11.


Sent from my iPhone


> On May 11, 2015, at 10:06 AM, Brown, Lisa@ARB <lisa.brown@arb.ca.gov> wrote:
>
> We got (another) PRA for Oceano Dunes and this one wants correspondence with EPA also.  See attached. Can
 you give me a call? 916.324.2132.
>
> --Lisa Brown
>
> -----Original Message-----
> From: Magliano, Karen@ARB
> Sent: Saturday, May 09, 2015 9:23 AM
> To: Peter, Ellen M. @ARB; Brown, Lisa@ARB; Karperos, Kurt@ARB
> Cc: Rabinowitsh, Nicholas@ARB
> Subject: RE: Confidential RE: PRA 050-042815 Oceano Dunes #2
>
> I talked to Matt about the PRA and the nature of the emails that might be released.  He felt it would be OK, but
 was going to check in with Nina.   He also relayed that Rachelle was not happy about the letter EPA just sent, so I
 do suspect the next step of the Mesa residents may be litigation to require EPA to make SLO nonattainment, as well
 as appealing to their congressional reps or the Governor.
> ________________________________________
> <FW_ Letter to Mr. Blumenfeld.pdf>
> <RE_ Letter to CCCA(1).pdf>
> <RE_ Letter to CCCA(2).pdf>
> <RE_ Letter to CCCA(3).pdf>
> <RE_ Letter to CCCA(4).pdf>
> <RE_ Letter to CCCA.pdf>
> <RE_ Letter to Mr. Blumenfeld(1).pdf>
> <RE_ Letter to Mr. Blumenfeld.pdf>
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From: Zimpfer, Amy
To: lallen@co.slo.ca.us
Cc: Drake, Kerry; Adams, Elizabeth; Jordan, Deborah; McKaughan, Colleen; Lakin, Matt; Steckel, Andrew; Spiegelman, Nina
Subject: RE: Request for EPA opinion on MOA vs Rule to acheive attainment
Date: Monday, June 01, 2015 8:52:49 AM


HI Larry,


I have folks holding 11am this morning for a call.  Does that work for you?
Thanks,
Amy


Amy Zimpfer, Associate Director
USEPA, Region 9, Air Division
75 Hawthorne Street, San Francisco, CA 94105
zimpfer.amy@epa.gov  + 1.415.947.4146
_________________________________________________________________________________________                                                                                                                                                                                 


NOTICE: This communication may contain privileged or other confidential information.  If you are not the intended recipient, or believe that you have received this communication in error, please do not print, copy,
 retransmit, disseminate, or otherwise use the information.  Also, please indicate to the sender that you have received this communication in error, and delete the copy you received.


-----Original Message-----
From: lallen@co.slo.ca.us [mailto:lallen@co.slo.ca.us]
Sent: Thursday, May 28, 2015 3:41 PM
To: Zimpfer, Amy
Cc: Drake, Kerry; Adams, Elizabeth; Jordan, Deborah; McKaughan, Colleen; Lakin, Matt; Steckel, Andrew; Spiegelman, Nina
Subject: RE: Request for EPA opinion on MOA vs Rule to acheive attainment


No, I can make any time work on Monday, so please pick a time that works best for you all and let me know and I'll put it in my calendar.


Thanks so much, and I look forward to speaking with you on Monday.


Larry


Sent with Good (www.good.com)


-------- Original Message --------


From :      "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>
To :             "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
Cc :        "Drake, Kerry" <Drake.Kerry@epa.gov>, "Adams, Elizabeth"
<Adams.Elizabeth@epa.gov>, "Jordan, Deborah" <Jordan.Deborah@epa.gov>, "McKaughan, Colleen" <McKaughan.Colleen@epa.gov>, "Lakin, Matt"
<Lakin.Matthew@epa.gov>, "Steckel, Andrew" <Steckel.Andrew@epa.gov>, "Spiegelman, Nina" <Spiegelman.Nina@epa.gov> Sent on : 05/28 01:18:51 PM PDT Subject : Re: Request for EPA opinion on MOA vs
 Rule to acheive attainment


Monday would be good. Any time you are NOT available?


Amy Zimpfer, Associate Director, USEPA, Region 9
+1 415.947.4146
zimpfer.amy@epa.gov


> On May 28, 2015, at 12:48 PM, "lallen@co.slo.ca.us"
> <lallen@co.slo.ca.us>
wrote:
>
>
> Thanks Amy. I'm out of the office until Monday - would it be possible
> to set up a call with you and whoever else we need for Monday or Tues
> next week to discuss this? I'll make myself available at whatever time
> works
for
> you all.
>
> Thanks,
> Larry
>
>
>
> Sent with Good (www.good.com)
>
>
>
> -------- Original Message --------
>
> From :      "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>
> To :         "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
> Cc :        "Drake, Kerry" <Drake.Kerry@epa.gov>, "Adams, Elizabeth"
> <Adams.Elizabeth@epa.gov>, "Jordan, Deborah" <Jordan.Deborah@epa.gov>,
> "McKaughan, Colleen" <McKaughan.Colleen@epa.gov> Sent on : 05/27
> 07:35:45 PM PDT Subject : Re: Request for EPA opinion on MOA vs Rule
> to acheive
attainment
>
> Hi Larry,
> I was in Tijuana for a U.S./MX border meeting today and just now saw
> you tried to call. I will discuss this with Debbie and others
> tomorrow. Stay tuned.
>
> Amy Zimpfer, Associate Director, USEPA, Region 9
> +1 415.947.4146
> zimpfer.amy@epa.gov
>
>
>>> On May 27, 2015, at 6:31 PM, "lallen@co.slo.ca.us"
<lallen@co.slo.ca.us>
>> wrote:
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>>
>>
>> Hi Debbie,
>>
>> I hope all is well with you. I realize you're about to leave for your
> D.C.
>> assignment, so I've cc'd your executive team on this in the hopes
>> that
> one
>> of you can provide a response to my request.
>>
>> At our Board hearing today, we asked the Board to amend Rule 1001
>> (the Oceano Dunes Dust Rule) to remove the permit requirement to
>> comply with
> the
>> recent Court of Appeals opinion that the facility is not a
>> contrivance
> and
>> therefore cannot be required to obtain an air permit. Yesterday at
>> 3:00
> pm,
>> Friends of the Oceano Dunes, who initiated and won the contrivance
>> case, delivered a 900 page comment package to APCD opposing our
>> proposed amendment and suggesting we implement other options instead,
>> most of
> which
>> involved vacating Rule 1001 and trying something different, including
>> an MOA instead of the rule. Quite a lengthy discussion ensued among
>> our
> Board
>> members, particularly regarding crafting an MOA to replace the rule.
>>
>> I responded that an MOA would not be acceptable to EPA as a
>> regulatory enforcement mechanism to ensure the emission reductions
>> required to come into attainment of federal PM standards would be
>> achieved in a timely manner. The Board asked me to request EPA to
>> provide an official letter stating your position on this matter;
>> specifically, whether or not substituting a negotiated MOA with State
>> Parks would be acceptable to
EPA
>> as a demonstration that we were on a path to attainment and thus
>> avoid federal intervention. In light of your April 15, 2015 letter to
>> the District, the Board's primary concern is the potential for a
> nonattainment
>> designation by EPA for the federal PM10 and/or PM 2.5 standards if
>> the
> rule
>> were to be rescinded and replaced with an MOA.
>>
>> The Board is hoping you can provide a response by or before our next
> Board
>> meeting on June 17. Please let me know if you can provide such a
>> letter
> and
>> the timeframe in which we might expect it, and please call me if if
>> you have any questions or need clarification on this request.
>>
>> Thank you, and I look forward to hearing from you.
>>
>> Larry
>>
>> Larry Allen
>> Air Pollution Control Officer
>> San Luis Obispo County Air Pollution Control District
>> Phone:  805 781-5912
>> Fax:      805 781-1002
>> Web:    http://www.slocleanair.org
>>
>> P Please consider the environment before printing this e-mail
>>
>>
>>
>>
>>
>>
>>
>>
>>
>>
>> [Scanned @co.slo.ca.us]
>
>
>
>
>
>
>
>
>
>
> [Scanned @co.slo.ca.us]
>


[Scanned @co.slo.ca.us]
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From: lallen@co.slo.ca.us
To: Zimpfer, Amy
Cc: Drake, Kerry; Adams, Elizabeth; Jordan, Deborah; McKaughan, Colleen; Lakin, Matt; Steckel, Andrew;


 Spiegelman, Nina
Subject: RE: Request for EPA opinion on MOA vs Rule to acheive attainment
Date: Thursday, May 28, 2015 3:41:19 PM


No, I can make any time work on Monday, so please pick a time that works
best for you all and let me know and I'll put it in my calendar.


Thanks so much, and I look forward to speaking with you on Monday.


Larry


Sent with Good (www.good.com)


-------- Original Message --------


From :      "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>
To :             "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
Cc :        "Drake, Kerry" <Drake.Kerry@epa.gov>, "Adams, Elizabeth"
<Adams.Elizabeth@epa.gov>, "Jordan, Deborah" <Jordan.Deborah@epa.gov>,
"McKaughan, Colleen" <McKaughan.Colleen@epa.gov>, "Lakin, Matt"
<Lakin.Matthew@epa.gov>, "Steckel, Andrew" <Steckel.Andrew@epa.gov>,
"Spiegelman, Nina" <Spiegelman.Nina@epa.gov>
Sent on : 05/28 01:18:51 PM PDT
Subject : Re: Request for EPA opinion on MOA vs Rule to acheive attainment


Monday would be good. Any time you are NOT available?


Amy Zimpfer, Associate Director, USEPA, Region 9
+1 415.947.4146
zimpfer.amy@epa.gov


> On May 28, 2015, at 12:48 PM, "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
wrote:
>
>
> Thanks Amy. I'm out of the office until Monday - would it be possible to
> set up a call with you and whoever else we need for Monday or Tues next
> week to discuss this? I'll make myself available at whatever time works
for
> you all.
>
> Thanks,
> Larry
>
>
>
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> Sent with Good (www.good.com)
>
>
>
> -------- Original Message --------
>
> From :      "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>
> To :         "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
> Cc :        "Drake, Kerry" <Drake.Kerry@epa.gov>, "Adams, Elizabeth"
> <Adams.Elizabeth@epa.gov>, "Jordan, Deborah" <Jordan.Deborah@epa.gov>,
> "McKaughan, Colleen" <McKaughan.Colleen@epa.gov>
> Sent on : 05/27 07:35:45 PM PDT
> Subject : Re: Request for EPA opinion on MOA vs Rule to acheive
attainment
>
> Hi Larry,
> I was in Tijuana for a U.S./MX border meeting today and just now saw you
> tried to call. I will discuss this with Debbie and others tomorrow. Stay
> tuned.
>
> Amy Zimpfer, Associate Director, USEPA, Region 9
> +1 415.947.4146
> zimpfer.amy@epa.gov
>
>
>>> On May 27, 2015, at 6:31 PM, "lallen@co.slo.ca.us"
<lallen@co.slo.ca.us>
>> wrote:
>>
>>
>> Hi Debbie,
>>
>> I hope all is well with you. I realize you're about to leave for your
> D.C.
>> assignment, so I've cc'd your executive team on this in the hopes that
> one
>> of you can provide a response to my request.
>>
>> At our Board hearing today, we asked the Board to amend Rule 1001 (the
>> Oceano Dunes Dust Rule) to remove the permit requirement to comply with
> the
>> recent Court of Appeals opinion that the facility is not a contrivance
> and
>> therefore cannot be required to obtain an air permit. Yesterday at 3:00
> pm,
>> Friends of the Oceano Dunes, who initiated and won the contrivance case,
>> delivered a 900 page comment package to APCD opposing our proposed
>> amendment and suggesting we implement other options instead, most of
> which
>> involved vacating Rule 1001 and trying something different, including an
>> MOA instead of the rule. Quite a lengthy discussion ensued among our
> Board
>> members, particularly regarding crafting an MOA to replace the rule.
>>
>> I responded that an MOA would not be acceptable to EPA as a regulatory
>> enforcement mechanism to ensure the emission reductions required to come
>> into attainment of federal PM standards would be achieved in a timely







>> manner. The Board asked me to request EPA to provide an official letter
>> stating your position on this matter; specifically, whether or not
>> substituting a negotiated MOA with State Parks would be acceptable to
EPA
>> as a demonstration that we were on a path to attainment and thus avoid
>> federal intervention. In light of your April 15, 2015 letter to the
>> District, the Board's primary concern is the potential for a
> nonattainment
>> designation by EPA for the federal PM10 and/or PM 2.5 standards if the
> rule
>> were to be rescinded and replaced with an MOA.
>>
>> The Board is hoping you can provide a response by or before our next
> Board
>> meeting on June 17. Please let me know if you can provide such a letter
> and
>> the timeframe in which we might expect it, and please call me if if you
>> have any questions or need clarification on this request.
>>
>> Thank you, and I look forward to hearing from you.
>>
>> Larry
>>
>> Larry Allen
>> Air Pollution Control Officer
>> San Luis Obispo County Air Pollution Control District
>> Phone:  805 781-5912
>> Fax:      805 781-1002
>> Web:    http://www.slocleanair.org
>>
>> P Please consider the environment before printing this e-mail
>>
>>
>>
>>
>>
>>
>>
>>
>>
>>
>> [Scanned @co.slo.ca.us]
>
>
>
>
>
>
>
>
>
>
> [Scanned @co.slo.ca.us]
>
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From: lallen@co.slo.ca.us
To: Zimpfer, Amy
Cc: Adams, Elizabeth; Drake, Kerry; Jordan, Deborah; Lakin, Matt; McKaughan, Colleen; Spiegelman, Nina; Steckel,


 Andrew
Subject: RE: Request for EPA opinion on MOA vs Rule to acheive attainment
Date: Monday, June 01, 2015 9:28:00 AM


Hi Amy - Yes, 11 am works great for us. Thank you very much. Do you have a
call-in number or would you like me to set one up?


Larry


Larry Allen
Air Pollution Control Officer
San Luis Obispo County Air Pollution Control District
Phone:  805 781-5912
Fax:      805 781-1002
Web:    http://www.slocleanair.org


P Please consider the environment before printing this e-mail


From:   "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>
To:     "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
Cc:     "Drake, Kerry" <Drake.Kerry@epa.gov>, "Adams, Elizabeth"
            <Adams.Elizabeth@epa.gov>, "Jordan, Deborah"
            <Jordan.Deborah@epa.gov>, "McKaughan, Colleen"
            <McKaughan.Colleen@epa.gov>, "Lakin, Matt"
            <Lakin.Matthew@epa.gov>, "Steckel, Andrew"
            <Steckel.Andrew@epa.gov>, "Spiegelman, Nina"
            <Spiegelman.Nina@epa.gov>
Date:   06/01/2015 08:52 AM
Subject:        RE: Request for EPA opinion on MOA vs Rule to acheive
            attainment


HI Larry,


I have folks holding 11am this morning for a call.  Does that work for you?
Thanks,
Amy


Amy Zimpfer, Associate Director
USEPA, Region 9, Air Division
75 Hawthorne Street, San Francisco, CA 94105
zimpfer.amy@epa.gov  + 1.415.947.4146
_________________________________________________________________________________________


NOTICE: This communication may contain privileged or other confidential
information.  If you are not the intended recipient, or believe that you
have received this communication in error, please do not print, copy,
retransmit, disseminate, or otherwise use the information.  Also, please
indicate to the sender that you have received this communication in error,
and delete the copy you received.
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-----Original Message-----
From: lallen@co.slo.ca.us [mailto:lallen@co.slo.ca.us]
Sent: Thursday, May 28, 2015 3:41 PM
To: Zimpfer, Amy
Cc: Drake, Kerry; Adams, Elizabeth; Jordan, Deborah; McKaughan, Colleen;
Lakin, Matt; Steckel, Andrew; Spiegelman, Nina
Subject: RE: Request for EPA opinion on MOA vs Rule to acheive attainment


No, I can make any time work on Monday, so please pick a time that works
best for you all and let me know and I'll put it in my calendar.


Thanks so much, and I look forward to speaking with you on Monday.


Larry


Sent with Good (www.good.com)


-------- Original Message --------


From :      "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>
To :                              "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
Cc :        "Drake, Kerry" <Drake.Kerry@epa.gov>, "Adams, Elizabeth"
<Adams.Elizabeth@epa.gov>, "Jordan, Deborah" <Jordan.Deborah@epa.gov>,
"McKaughan, Colleen" <McKaughan.Colleen@epa.gov>, "Lakin, Matt"
<Lakin.Matthew@epa.gov>, "Steckel, Andrew" <Steckel.Andrew@epa.gov>,
"Spiegelman, Nina" <Spiegelman.Nina@epa.gov> Sent on : 05/28 01:18:51 PM
PDT Subject : Re: Request for EPA opinion on MOA vs Rule to acheive
attainment


Monday would be good. Any time you are NOT available?


Amy Zimpfer, Associate Director, USEPA, Region 9
+1 415.947.4146
zimpfer.amy@epa.gov


> On May 28, 2015, at 12:48 PM, "lallen@co.slo.ca.us"
> <lallen@co.slo.ca.us>
wrote:
>
>
> Thanks Amy. I'm out of the office until Monday - would it be possible
> to set up a call with you and whoever else we need for Monday or Tues
> next week to discuss this? I'll make myself available at whatever time
> works
for
> you all.
>
> Thanks,
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> Larry
>
>
>
> Sent with Good (www.good.com)
>
>
>
> -------- Original Message --------
>
> From :      "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>
> To :         "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
> Cc :        "Drake, Kerry" <Drake.Kerry@epa.gov>, "Adams, Elizabeth"
> <Adams.Elizabeth@epa.gov>, "Jordan, Deborah" <Jordan.Deborah@epa.gov>,
> "McKaughan, Colleen" <McKaughan.Colleen@epa.gov> Sent on : 05/27
> 07:35:45 PM PDT Subject : Re: Request for EPA opinion on MOA vs Rule
> to acheive
attainment
>
> Hi Larry,
> I was in Tijuana for a U.S./MX border meeting today and just now saw
> you tried to call. I will discuss this with Debbie and others
> tomorrow. Stay tuned.
>
> Amy Zimpfer, Associate Director, USEPA, Region 9
> +1 415.947.4146
> zimpfer.amy@epa.gov
>
>
>>> On May 27, 2015, at 6:31 PM, "lallen@co.slo.ca.us"
<lallen@co.slo.ca.us>
>> wrote:
>>
>>
>> Hi Debbie,
>>
>> I hope all is well with you. I realize you're about to leave for your
> D.C.
>> assignment, so I've cc'd your executive team on this in the hopes
>> that
> one
>> of you can provide a response to my request.
>>
>> At our Board hearing today, we asked the Board to amend Rule 1001
>> (the Oceano Dunes Dust Rule) to remove the permit requirement to
>> comply with
> the
>> recent Court of Appeals opinion that the facility is not a
>> contrivance
> and
>> therefore cannot be required to obtain an air permit. Yesterday at
>> 3:00
> pm,
>> Friends of the Oceano Dunes, who initiated and won the contrivance
>> case, delivered a 900 page comment package to APCD opposing our
>> proposed amendment and suggesting we implement other options instead,
>> most of







> which
>> involved vacating Rule 1001 and trying something different, including
>> an MOA instead of the rule. Quite a lengthy discussion ensued among
>> our
> Board
>> members, particularly regarding crafting an MOA to replace the rule.
>>
>> I responded that an MOA would not be acceptable to EPA as a
>> regulatory enforcement mechanism to ensure the emission reductions
>> required to come into attainment of federal PM standards would be
>> achieved in a timely manner. The Board asked me to request EPA to
>> provide an official letter stating your position on this matter;
>> specifically, whether or not substituting a negotiated MOA with State
>> Parks would be acceptable to
EPA
>> as a demonstration that we were on a path to attainment and thus
>> avoid federal intervention. In light of your April 15, 2015 letter to
>> the District, the Board's primary concern is the potential for a
> nonattainment
>> designation by EPA for the federal PM10 and/or PM 2.5 standards if
>> the
> rule
>> were to be rescinded and replaced with an MOA.
>>
>> The Board is hoping you can provide a response by or before our next
> Board
>> meeting on June 17. Please let me know if you can provide such a
>> letter
> and
>> the timeframe in which we might expect it, and please call me if if
>> you have any questions or need clarification on this request.
>>
>> Thank you, and I look forward to hearing from you.
>>
>> Larry
>>
>> Larry Allen
>> Air Pollution Control Officer
>> San Luis Obispo County Air Pollution Control District
>> Phone:  805 781-5912
>> Fax:      805 781-1002
>> Web:    http://www.slocleanair.org
>>
>> P Please consider the environment before printing this e-mail
>>
>>
>>
>>
>>
>>
>>
>>
>>
>>
>> [Scanned @co.slo.ca.us]
>
>
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From: Brown, Lisa@ARB
To: Wehling, Jefferson
Cc: Spiegelman, Nina; Smith, Noah
Subject: RE: Request for examples of Consent Decrees in the air program
Date: Tuesday, February 18, 2014 3:12:03 PM
Attachments: 2013-04-19 Trial Court Decision Denying Friends & Parks Petition for Writ.pdf


Thanks for this. New question—assuming we are successful in settling this using a consent decree—
any thoughts on whether the NGO who brought the litigation (Friends of Oceano Dunes) would be
 successful in asking for attorney fees? I would think not as they lost at the trial court (the District
 Rule was upheld).
 


From: Wehling, Jefferson [mailto:Wehling.Jefferson@epa.gov] 
Sent: Thursday, December 12, 2013 12:31 PM
To: Brown, Lisa@ARB
Cc: Spiegelman, Nina; Smith, Noah
Subject: RE: Request for examples of Consent Decrees in the air program
 
Lisa:
 
EPA is not a party to the Ocotillo Wells litigation so we don’t have a copy of the related consent
 decree. But, I am forwarding to you the settlement agreement and attachments related to
 resolution of two lawsuits filed in the Ninth Circuit challenging an EPA action involving Imperial
 County dust rules:  Imperial County Air Pollution Control District v. EPA (No. 10-72709) and
 California Department of Parks and Recreation v. EPA (No. 10-72729). Feel free to call me if you
 have any questions or need additional information.
 
Jeff Wehling
U.S. EPA, Region IX, ORC-2
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3901
 


From: Brown, Lisa@ARB [mailto:lbrown@arb.ca.gov] 
Sent: Friday, December 06, 2013 2:42 PM
To: Spiegelman, Nina; Wehling, Jefferson; Smith, Noah
Subject: RE: Request for examples of Consent Decrees in the air program
 
Thanks for the call –sorry I was gone (and apparently don’t know my own phone #)
 
Can I get  a copy of the Consent Decree in the Ocotillo Wells litigation from Imperial County?
 
--Lisa
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24 I. INTRODUCTION 



25 Airborne particulate matter levels on the Nipomo Mesa are consistently higher than 



2 6 anywhere on the California coast, and they exceed state health standards approximately 65 



2 7 days per year. As a result of concentrations exceeding both federal and state standards, 



28 residents of the Nipomo Mesa are exposed to a serious and continuing health risk. 



1 











1 Over 2,000 epidemiological studies have documented serious health consequences of 



2 exposure to high concentrations of airborne particulate matter, including: 



3 



4 



5 



6 



7 



8 



9 



• increased hospitalizations and emergency room visits for respiratory distress 



in children; 



• increased absenteeism from work and school; 



• decreased lung function among children; 
• exacerbation of symptoms among those already suffering from asthma; 



• bronchitis and other respiratory diseases; 



• increased cardiovascular stress for those with existing heart disease; and 



• premature death. (AR163.)1 



10 Because of these risks, in 2004 the San Luis Obispo County Air Pollution Control 



11 District (the "District") began comprehensive data-gathering efforts and scientific studies to 



12 determine the source of these airborne particulates, spending eight years and over $1 million 



13 in staff time and public funds in the process. 



14 On November 16, 2011, the District adopted Rule 1001 in order to address the 



15 dispersion of particulate matter onto the Nipomo Mesa, which the District concluded is 



16 exacerbated by off-highway vehicle (OHV) use at the Oceano Dunes State Vehicular 



17 Recreation Area ("Off-Road Riding Facility" or "Facility"), which is operated by real-party-



18 in-interest, the California Department of Parks and Recreation ("State Parks"). Rule 1001 



19 requires State Parks to design and implement a plan to reduce airborne particulate matter 



20 from the Off-Road Riding Facility that is caused by OHV activity. (AR881-885.) The plan 



21 creates a time line for State Parks to reach certain milestones of monitoring and particulate 



22 matter reduction, and also requires State Parks to apply for an APCD rule-based permit to 



23 operate the Off-Road Riding Facility once it has reached certain milestones. (!d) 



24 Friends of Oceano Dunes, Inc. ("Friends") challenges the District's adoption ofRule 



25 1001. Friends claims that the District exceeded its authority in requiring State Parks to 



26 obtain a permit for the operation of the Off-Road Riding Facility, that a permit is an improper 



27 



28 All references to the Administrative Record are cited as "AR", followed by the page number. 



2 











1 method of regulating an "indirect" source of air pollution, that the District failed to make the 



2 required findings of necessity and authority, and that the District's actions were arbitrary and 



3 capricious based upon its reliance on faulty theories espoused in the scientific studies leading 



4 to the rule. 2 



5 State Parks joins in the Friends' assertion that the Phase 2 study is flawed, based 



6 principally upon the criticisms leveled by its sister agency, the State Geological Survey. State 



7 Parks also claims that Rule 1001 unlawfully imposes obligations on State Parks, that it 



8 improperly delegates authority to the Air Pollution Control Officer, and that it fails to comply 



9 with the applicable Health & Safety Code provisions. 



10 The District responds that the Off-Road Riding Facility is a "direct" source of air 



11 pollution because it emits sand and dust as a result of OHV activity and because it is a man-



12 made recreational facility that falls within the general statutory definition. The District also 



13 claims that its scientific studies are valid and entitled to substantial deference. 



14 The critical function of an air pollution control district is to ensure that state and 



15 federal ambient air quality standards are achieved. To accomplish these purposes, a district 



16 can require permits for "direct" sources of air pollution that fall within the appropriate 



17 statutory definitions. 



18 The Off-Road Riding Facility is a "direct source" of pollution because the airborne 



19 particulate matter at the dunes comes from, and is generated by, the dunes themselves. 



20 Although the OHV use makes the dunes at the Off-Road Riding Facility more susceptible to 



21 pollution, it is not the vehicle activity itself that generates the pollution. In other words, the 



22 Off-Road Riding Facility is not an indirect source of pollution that merely attracts polluting 



23 off-highway vehicles to the area. 



24 



25 



26 



27 



28 



2 Friends has a beneficial interest in the overall operation of the Off-Road Riding Facility because the 
continued operation and availability of the Facility directly concerns Friends which is sufficient to provide 
standing for purposes of this writ review. (See, e.g., Save the Plastic Bag v. City of Manhattan Beach 
(2011) 52 Cal.4th 155, 166 (corporate plaintiff can have both "public interest standing" and "beneficial 
interest" standing when the rule or statute would have severe and immediate effect on the members' 
activities).) 
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12 



13 



14 



15 



16 



17 



18 



19 



20 



21 



22 



23 



24 



25 



26 



27 



28 



Relatedly, the Off-Road Riding Facility is subject to the general permit requirement 



of California's Health & Safety Code. The definition of"contrivance" is quite broad and 



encompasses a large recreational area consisting of multiple man-made improvements, such 



as gates, fencing, walking paths, access roads, signage, parking lots, and rest rooms. The 



elevated emissions of dust and sand would not occur but for the operation of man-made 



activities, i.e., the OHVs operating in and around the dunes. 



When a public agency collects evidence and adopts rules related to the public interest 



within the agency's area of expertise, courts typically employ a narrow scope of review. 



Given the deference to be afforded, the Court concludes that Rule 1001 was lawfully adopted 



and is amply supported by the accompanying scientific studies. 



The District adequately reviewed and evaluated the scientific studies supporting the 



conclusion that OHV activity at the Off-Road Riding Facility is a "major contributing factor" 



to the PMlO pollution on the Mesa. Although the comments of the California Geological 



Survey were quite critical of the Phase 2 findings, the District was entitled to rely on the 



conclusions of the Phase 2 study, as well as noteworthy experts and its own staff. Both 



studies were designed and conducted by multiple experts in the field of air pollution and 



airborne particulate matter. The Phase 2 study was peer-reviewed by multiple agencies and 



scientists who agreed with its findings. 



As an agency mandated to adopt rules to reduce airborne particulate matter, the 



District properly determined that a need existed for a rule requiring State Parks to monitor 



and reduce emissions from the Off-Road Riding Facility. 



Given that the District is afforded deference in interpreting the meaning of key 



statutory terms, its decision to require a permit through the adoption of Rule 1 001 is valid. 



The Administrative Record contains substantial evidence supporting the District's scientific 



conclusions that a problem exists which will be alleviated by Rule 1001. 



II. STATEMENT OF FACTS AND PROCEDURAL HISTORY 



Air pollution in California is regulated by federal, state, regional, and local 



governmental entities. Although the federal Clean Air Act requires the Environmental 



4 











1 Protection Agency (EPA) to set national ambient air quality standards (42 USC §7409(a)), it 



2 is states who have primary responsibility for meeting these standards. Accordingly, the Clean 



3 Air Act requires states to formulate and enforce implementation plans designed to meet 



4 national standards within their borders. (!d. at §§7407(a) and 7410.) 



s In our state, the California Air Resources Board ("ARB") is charged with developing 



6 the state air pollution implementation plan and overseeing its enforcement. (Health & Safety 



7 Code §§39602, 41502-41505.) The ARB establishes ambient air quality standards to protect 



8 public health for each air basin in the state. (!d. at §39606(a).) However, the regulation of 



9 non-vehicular emissions is assigned to local and regional air pollution control districts. (!d. at 



10 §39002.) 



11 The Legislature has created thirty-five (35) local and regional districts, one of which 



12 is the San Luis Obispo Air Pollution Control District. (See 2 Manaster & Selmi, Cal. 



13 Environmental Law and Land Use Practice (1989) §40.51, pp. 40-86, 40-87 (rev. 2012).) 



14 All districts are required to "adopt and enforce rules and regulations to achieve and 



15 maintain the state and federal ambient air quality standards in all areas affected by emission 



16 sources under their jurisdiction, and shall enforce all applicable provisions of state and 



17 federal law." (Health & Safety Code §40001(a); see, also, American Coatings Assn., Inc. v. 



18 South Coast Air Quality Dist. (2012) 54 Cal.4th 446, 452-54.) 



19 When a district recognizes a source of emissions that is exceeding air quality 



20 standards, it is supposed to take action to reduce and maintain ambient air quality standards 



21 even if it must establish additional air quality standards for non-vehicular sources that are 



22 stricter than those set by statute or by the ARB. (Health & Safety Code §§39002, 41508; see, 



23 also, Air Resources Board Glossary of Terms (defining Air Quality Management District).) 



24 To better understand the extent and source of these unusually high concentrations of 



25 particulate pollution on the Mesa, in 2004, the District commenced a comprehensive air 



26 monitoring study. (AR158; AR215.) The Phase 1 South County Particulate Matter (PM) 



27 Study ("Phase 1") utilized filter-based particulate samplers measuring both PM10 (particles 



28 10 microns in diameter or less) and PM2.5 (particles 2.5 microns in diameter or less) 



5 











1 concentrations at six monitoring sites located throughout the Mesa. Samples were collected 



2 and analyzed for mass and elemental composition. (AR158.) 



3 Data from the Phase 1 study showed air quality on the Nipomo Mesa exceeded the 



4 state 24-hour PMIO health standards on over one-quarter of the sample days. (AR159.) The 



5 data from the Phase 1 study demonstrated the pollution was caused by gusts of wind 



6 entraining fine sand from the dunes at the Off-Road Riding Facility and transporting it inland 



7 to the Nipomo Mesa. (ld; see also AR59-60.) (Wind-blown particles are "the single largest 



8 cause of high particulate concentrations measured on the Mesa.") 



9 Because the Phase 1 study was not designed to determine whether OHV activity at 



10 the Off-Road Riding Facility played a role in the pollution, the District Board directed staff 



11 to design and conduct a follow-up study (the "Phase 2" study) with the primary goal of 



12 determining whether OHV activity at the Off-Road Riding Facility played a role in the high 



13 particulate levels measured on the Mesa. (AR159.) This direction was in accordance with the 



14 primary recommendation of the Phase 1 study to "further investigate the effects of off-road 



15 vehicle use" as a contributor to high PM concentrations on the Mesa. (AR60.) 



16 To help design and conduct the Phase 2 study, the District and State Parks jointly 



17 agreed to retain the services of the Delta Group ("Delta Group"), an affiliation of 



18 internationally respected scientists, mostly from the University of California at Davis, who 



19 are dedicated to the detection and evaluation of aerosol (i.e., particulate) transport. The Great 



20 Basin Unified Air Pollution Control District ("Great Basin APCD"), a recognized leader in 



21 understanding and mitigating wind-blown particulate pollution, also provided their expertise 



22 to the design and implementation of the study. Scientists from the Santa Barbara County Air 



23 Pollution Control District, the California Air Resources Board and State Parks also provided 



24 significant input in the design phase of the study. (AR159.) 



25 The Phase 2 study design involved three investigation groups; the Delta Group, the 



26 Great Basin APCD, and the District. (AR159.) Each group was composed of professionals 



27 and scientists recognized as experts in their field and in the sampling techniques they 



28 employed. (AR222.) A broad array of technologies and measurement techniques were 
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1 utilized to better understand the source(s) and activities responsible for the particulate 



2 pollution problem on the Nipomo Mesa. (AR222.) 



3 The Delta Group's portion of the study included using customized drum samplers to 



4 provide detail on the size and composition ofPMIO, which helps identify the source of 



5 particles. (AR222.) The Great Basin APCD's portion of the study included measuring sand 



6 movement in the Off-Road Riding Facility and in control areas where OHV riding is not 



7 allowed. (AR225.) The District's portion of the study included operating PMIO monitors 



8 and wind direction and speed sensors at locations downwind from the Off-Road Riding 



9 Facility, as well as downwind from "control locations" where no OHV traffic was present. 



10 (!d.) 



11 Because determining the role ofOHV activity at the Off-Road Riding Facility was an 



12 important focus of the study, measurements and analyses were conducted, both downwind of 



13 the dunes at the Off-Road Riding Facility, as well as downwind of "control site" dunes north 



14 and south of the Off-Road Riding Facility where off-road vehicles are not allowed. (AR224; 



15 AR225.) (Identifying monitoring sites and control sites). In this way, any differences in 



16 ambient particulate levels between dunes where OHV riding occurs, and dunes where it does 



17 not, could be measured. State Parks participated in the selection of the control sites and 



18 associated monitor locations. (AR974; AR247.) 



19 From January 2008 through March 2009, the field measurement phase of the study 



20 was conducted. (AR159.) The Phase 2 study gathered well over two million data points, 



21 taking participants nearly a year to review, validate, and analyze the data and compile the 



22 results. (!d) The data analysis was performed by the three research groups, and followed by 



23 peer review of the draft study report by a group of scientists with expertise in this field. 



24 (AR159-160.) 



25 Each of the three groups concluded that OHV activity in the Off-Road Riding Facility 



2 6 is a major contributing factor to the high particulate matter concentrations on the Nipomo 



27 Mesa. (AR160; AR310; AR311; AR565.) These conclusions were supported by evidence 



28 
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1 that PMl 0 concentrations at the control area monitoring sites were significantly lower than 



2 the sites downwind from the Off-Road Riding Facility. (AR310.) 



3 Although the data showed that some of the particulate matter resulted directly from 



4 dust plumes raised by vehicles moving across the open sand, this type of dust was not the 



5 major factor responsible for the high PM levels downwind from the Off-Road Riding 



6 Facility. (AR160.) Instead, the research groups concluded that the primary cause of high PM 



7 levels measured on the dunes was a result of the vehicular effect on the dunes themselves. 



8 (AR160; AR311.) 



9 The research groups found that the particular mechanism of pollution was off-road 



10 vehicle activity on the dunes, which causes de-vegetation and destabilization of the dune 



11 structure and destruction ofthe natural crust on the dune surface. (AR314.) Such 



12 disturbances of the dunes increase the ability of winds to entrain sand particles from the 



13 dunes and carry them to the Mesa. (Jd.) 



14 Peer review of the Phase 2 study was provided by scientists from the EPA, ARB, Cal 



15 Poly, UC Davis and the Santa Barbara APCD. (AR187.) These agencies determined that the 



16 study was sound and that the findings were supported by the data. 3 



17 Following the completion of the Phase 2 study, the District staff presented the District 



18 Board a detailed overview of the study design, the data collected, and the major findings 



19 



20 



21 



22 



23 



24 



25 



26 



27 



28 



The United States EPA determined the Phase 2 Study to be "a comprehensive study that was conducted 
using robust and reliable measurement techniques ... [t]he analyses in this study were sound and the 
findings are well-supported by the data." (AR187.) The California Polytechnic State University Earth & 
Soil Sciences Department agreed: "This letter confirms my review of the second draft of the Nipomo Mesa 
(South County) Phase 2 particulate matter study, and conveys my support of its methods, results, and 
conclusions. The addition of the element data especially strengthens the case made by the study, of the 
origin of the particulate matter being the vehicle area of the Oceano dunes, and subsequently being 
conveyed to the Nipomo Mesa by prevailing winds." (AR190.) The Santa Barbara Pollution Control 
District also reviewed the study and concluded, "[w] concur with all .... of the major findings, summary 
and conclusions of the Phase 2 study and most importantly that the predominant source of the PM 
concentrations measured on the Nipomo Mesa is crustal materials transported from the open sand sheets in 
the dune area of the coast." (AR194.) In addition, an independent expert in the field also reviewed the 
study and concluded. "In my opinion the conclusions drawn are supported by the data and the analyses of 
the data" (AR197.) The ARB also agreed with the fmdings of the Phase 2 Study: "Air Resources Board 
technical staff has reviewed the report and agree with the methodology used in the analysis and that it 
supports the technical findings presented in the report." (AR208.) 
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1 drawn from analysis of the data. (AR158.) After much consideration, and two public 



2 hearings on the matter, the District Board adopted Rule 1001. (AR158; AR1035.) 



3 Rule 1001 requires State Parks to design and implement a plan to reduce PM10 



4 arising from the Off-Road Riding Facility as a result of OHV activity. (AR881 - 885.) Rule 



5 1001 creates a time line for State Parks to reach certain milestones of monitoring and PM 



6 reduction, and it requires State Parks to apply for an APCD rule-based permit to operate the 



7 Off-Road Riding Facility once it has reached certain milestones. (Id) 



8 This lawsuit followed. 4 



9 III. DISCUSSION OF LEGAL ISSUES 



10 A. Standard of Review 



11 This is a case of traditional mandamus under CCP § 1085 to review a legislative or 



12 quasi-legislative action. (Saleeby v. State Bar (1985) 39 Ca1.3d 547, 560.) Petitioner must 



13 establish that the District's decision was arbitrary, capricious, unreasonable or entirely 



14 lacking in evidentiary support (Yamaha Corp. of America v. State Bd Of Equalization (1998) 



15 19 Ca1.4th at p. 11; California Correctional Peace Officers Assn. v. State Personnel Bd 



16 (1995) 10 Cal.4th 1133, 1154; Khan v. Los Angeles City Employees' Retirement System 



17 (2010) 187 Cal.App.4th 98, 106.) 



18 Under the mandate of Health & Safety Code §40001, the District has broad authority 



19 to take action to reduce air pollution and maintain ambient air quality standards. To 



20 accomplish this mandate, the District has been delegated with the Legislature's law making 



21 power. (American Coatings Assn., Inc., 54 Cal.4th 446, 460.) Any challenge to its 



22 "interpretation" of a controlling statute is entitled to great weight and respect as to the 



23 administrative construction. (Id) 



2 4 When a public agency acting within its jurisdiction exercises rulemaking power, those 



25 quasi-legislative rules have the dignity of statutes. (California School Boards Assn. v. State 



26 



27 



4 
28 



The County of San Luis Obispo and its Board of Directors were named in, but later removed from, the case 



by way of demurrer. 
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1 Bd ofEduc. (2010) 191 Cal.App.4th 530, 544.) When assessing the validity of such rules, 



2 the Court's review is narrow. (Id.) 



3 Relatedly, when an agency construes "a controlling statute, '[t]he appropriate mode 



4 of review ... is one in which the judiciary, although taking ultimate responsibility for the 



5 construction of the statute, accords great weight and respect to the administrative 



6 construction." (American Coatings Assn., 54 Cal. 4th at 446, 461.) This same deference 



7 applies when the Legislature has delegated to the agency the task of interpreting a statute in 



s such instances when there is open-ended statutory language or when an issue of 



9 interpretation is heavily weighted with policy choices. (!d) 



10 On the other hand, "[a]n agency does not have discretion to promulgate regulations 



11 that are inconsistent with the governing statute, alter or amend the statute, or enlarge its 



12 scope." (California School Boards Assn., 191 Cal.App.4th at p. 544.) A trial court 'must 



13 conduct an independent examination to determine whether the agency 'reasonably interpreted 



14 the legislative mandate' in enacting the regulation. (State Farm Mutual Automobile Ins. Co. 



15 v. Garamendi (2004) 32 Cal.4th at p. 1040.) "[T]he standard governing our resolution of the 



16 issue is one of 'respectful nondeference. "' (California School Boards Assn., 191 Cal.App.4th 



17 at 530, 544.) 



18 B. The Off-Road Riding Facility Must Obtain a Permit Under Rule 1001 Because It 



19 Is a "Direct" Source of Emissions Covered by Health & Safety Code Section 42300 



2 o As stated, the principal function of air pollution control districts is to ensure 



21 achievement of state and federal ambient air quality standards, with emphasis on non-



22 vehicular sources of air pollution. (Health & Safety Code §40001(a); see American Coatings 



23 Assn., Inc., 54 Cal.4th at 446, 452-54.) 



24 One method of regulation is the issuance of permits to "direct" non-vehicular 



2 5 emission sources falling within the general statutory definition of Health & Safety Code 



26 section 42300. (Western Oil & Gas Assn. v. Monterey Bay Unified Air Pollution Control 



27 Dist. (1989) 49 Cal.3d 408, 418; California ex rei. Sacramento Metropolitan Air Quality 



28 Management Dist. v. US. (9th Cir. 2000) 215 F.3d 1005, 1007-08.) Another method is the 



10 











1 issuance of permits to "direct" non-vehicular emission sources that, while not within the 



2 general definition, are specially regulated by the legislature. Yet a third method is the 



3 adoption and implementation of regulations to reduce or mitigate emissions from "indirect" 



4 sources of air pollution under Health and Safety Code section 40716. (76 Cal.Op.Att'y Gen. 



5 11 (1993).) 



6 The distinctions between the three regulatory methods are important because the 



7 power to issue permits to operate is limited to certain "direct" pollution sources and does not 



8 extend to "indirect" sources. The state and federal legislatures' have concluded that a permit 



9 system for "indirect" sources would unduly encroach on local land-use authority. 5 And, a 



10 "direct" pollution source is subject to the permitting requirement only if it falls within the 



11 statutory definition of Health & Safety Code §42300 or special authorizing legislation. 



12 Friends and State Parks seek to navigate the regulatory shoals as follows: The Off-



13 Road Riding Facility should be considered an "indirect" source because the off-road activity 



14 breaks up the dunes crust, which "indirectly" results in an increase in the PM emissions. 



15 Even if considered a "direct" source, Friends and State Parks urge that the Off-Road Riding 



16 Facility does not fall within the statutory definition under section 42300 and requires special 



17 authorizing legislation. 



18 Although not defined under California law, the term "indirect source" has long been 



19 used in the federal Clean Air Act: 



20 



21 



22 



23 



24 



25 



26 



27 



28 



For purposes of this paragraph, the term 'indirect source' means a facility, 
building, structure, installation, real property, road, or highway which attracts, 
or may attract, mobile sources of pollution. Such term includes parking lots, 



parking garages, and other facilities .... (42 U.S.C. §7410(a)(5)(C).) 



5 In this vein, Friends and State Parks assert that imposing a permit requirement on the Facility would 
override the authority and preempt the mandate of State Parks to provide regulated areas for OHV use. 
yet, requiring the operator of the Off-Road Riding Facility to design and implement a plan to reduce P~ 
emissions does not interfere with OHV activity at the dunes in any meaningful way. Further, an operatmg 
permit is required only if and when certain milestones are reached. 
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1 As discussed in Public Utilities Com. v. Energy Resources Conservation & Dev. Com. (1984) 



2 150 Cal.App.3d 437, 445, state courts often look to federal courts for guidance in 



3 interpretation of a state statute that is similar in wording and purpose to an existing federal 



4 statute. 



5 



6 



7 



8 



9 



10 



11 



12 



13 



14 



15 



16 



17 



18 



19 



20 



21 



22 



23 



24 



25 



26 



27 



28 



In harmony with the federal statute, both the Air Resources Board and the Attorney 



General have defined "indirect source" as a facility, building, structure or installation that 



attracts or concentrates mobile sources of emissions. In California Bldg. Industry Ass'n v. 



San Joaquin Valley Air Pollution Control Dist. (2009) 178 Cal.App.4th 120, 127 and 137, 



the Court of Appeal discussed the distinction between a "direct" and "indirect" source of air 



pollution: 



"An 'indirect source' is defined as 'any facility, building, structure, or 
installation, or combination thereof, which attracts or generates mobile source 
activity that results in emissions of' NOx and PMlO ... The fact that a 
housing development does not itself emit pollutants is what causes it to be an 
'indirect source' of pollution. Otherwise, it would be a direct source. The [San 
Joaquin Valley Air Pollution Control] District's definition of 'indirect source' 
is not only reasonable but is also the only logical way to interpret the term. 



In a 1993 opinion (76 Cal.Op.Att'y Gen. 11 (1993)) the Attorney General similarly 



concluded that an indirect source does not, in itself, emit pollution; rather, the pollution is 



emitted by vehicles and equipment that are drawn to a location (i.e., a sports complex) which 



then emits pollution. (See South Terminal Corporation v. Environmental Protection Agency 



(1st Cir. 1974) 504 F.2d 646 at 668, n.24.) 



The term "direct" source, likewise, has no statutory definition in California law. 



However, a close cousin of the term "direct" source is the term "stationary" source, which 



has long been used in the federal Clean Air Act to differentiate between mobile and fixed 



sources of pollution. The federal Clean Air Act defines "stationary source" as "any 



building, structure, facility, or installation which emits or may emit any air pollutant." ( 42 



U.S.C. §7411(a)(3).) 



Ill 
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1 Keeping in mind the state and federal definitions, the Off-Road Riding Facility is not 



2 an "indirect" source of air pollution that merely concentrates vehicles (and, hence, air 



3 pollution) in a particular location. Rather, the Facility is a "fixed" or "stationary" man-made 



4 "installation" that emits air pollutants. 



5 Increased PMlO levels caused by the breaking up of the dunes' crust are a "direct" 



6 source of sand and dust pollution because they are emitted directly from the Off-Road Riding 



7 Facility, and the levels of these emissions are increased by the OHV use on the dunes. 



8 While OHVs may also directly emit air pollution, it is not the exhaust from these 



9 vehicles that the District is regulating. Rather, it is the regulation of elevated PMl 0 caused 



10 by the activity on the dunes, which directly discharges the pollution. Therefore, operation of 



11 the managed recreational facility is directly causing the emission of airborne particulate 



12 matter (sand and dust) from the dunes. 



13 Turning to the related, alternative argument of Friends and State Parks, the general 



14 permit requirement for "direct" sources of air pollution is contained in Health & Safety Code 



15 §42300 (a), which provides as follows: 



16 



17 



18 



19 



20 



21 



22 



23 



24 



25 



26 



27 



28 



Every district board may establish, by regulation, a permit system that 
requires ... that before any person builds, erects, alters, replaces, operates, or 
uses any article, machine, equipment, or other contrivance which may cause 
the issuance of air contaminants, the person obtain a permit to do so from the 
air pollution control officer of the district. 



Friends and State Parks claim that the Facility is a not a "contrivance" within the meaning of 



the general permit requirement. 



A "contrivance" is commonly defined as the act of "inventing, devising or planning," 



"ingeniously endeavoring the accomplishment of anything," "the bringing to pass by 



planning, scheming, or stratagem," or "[a]daption of means to an end; design, intention." (see 



Giles v. California (2008) 554 U.S. 353, 360-61 (citing 3 Oxford English Dictionary, at 850 



and 1 Webster, at 47 (1828)). Contrivance is also defined as "something contrived," which is 



"[t]o bring about by artifice" or "[t]o invent or fabricate." (See Webster's II New College 



Dictionary, at 246.) 
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1 Similar considerations support the conclusion that the Off-Road Riding Facility is a 



2 "contrivance" within the meaning of Health & Safety Code §42300(a). The Facility is one 



3 component of a large recreational area consisting of multiple man-made improvements, 



4 including, among other things, gates, fencing, walking paths, access roads, signage, parking 



5 lots, and restrooms. The elevated emissions ofPM10 would not occur but for the operation 



6 of the OHVs in and around the dunes. Rule 1001 is regulating the elevated PM10 caused by 



7 the man-made activity on the dunes, which discharges air pollution. 



s Based upon the District's expertise and technical knowledge with respect to the 



9 regulation of air pollution emissions, and given the deferential review afforded to a local 



10 agency's interpretation of its enabling legislation, it was reasonable for the District to 



11 conclude that the Off-Road Riding Facility is a "direct" source of emissions. (American 



12 Coatings Assn., Inc., 54 Ca1.4th at 446, 461; California Bldg. Industry Ass'n., 178 



13 Cal.App.4th at 120, 137.) 



14 Likewise, in light of the District's administrative experience and practice, a managed 



1s recreational facility is reasonably viewed as a "contrivance" devised by man- i.e. -not 



16 something that occurs naturally, which causes the emission of airborne particulate matter 



17 (sand and dust) from the dunes. (California Bldg. Indus. Ass'n, 178 Cal.App.4th at 137 



18 (citing Ramirez, 20 Cal. 4th at 800).) 6 



19 c. The District Properly Determined that Rule 1001 Was Necessary to Alleviate 



20 The Problem of Elevated Particulate Matter on the Nipomo Mesa 



21 Before adopting any rule or regulation, the District must determine there is a problem 



22 that a proposed rule or regulation will alleviate (Health & Safety Code §40001(c)), and it 



23 must adopt fmdings of necessity and authority. (Health & Safety Code §40727.) Friends 



24 
6 



25 



26 



27 



28 



The District has issued numerous permits for other direct sources of fugitive dust such as mining 
operations, material stockpiles, agricultural sources, and other direct sources of pollution. (AR 944; 
District's Request for Judicial Notice, Items 2-4.) If an administrative agency has consistently interpreted 
statutory language over time, its long-standing analysis is entitled to greater deference. (Yamaha Corp. of 
America, 19 Cal.4th at p. 13; Ramirez v. Yosemite Water Co. (1999) 20 Cal.4th 785, 801.) That the 
Legislature has specifically authorized air pollution permits for agricultural and livestock sources does not 
negate the District's existing, more general statutory authority, which is far from unambiguous. (Bonnell v. 
Medical Board (2003) 31 Ca1.4th 1255, 1265; People ex rel. Lungren v. Superior Court (1996) 14 Cal.4th 
at p. 309.) 
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1 claims there is no evidence supporting the position that Rule 1001 will eliminate or reduce 



2 "man-made" contributions to the naturally occurring PM10 levels and that the District's 



3 findings of necessity and authority are deficient. 7 



4 According to Friends, no credible scientific evidence establishes that sand blowing 



5 from OHV use actually increases PM1 0 levels. Friends asserts that the Phase 2 study 



6 improperly draws conclusions based upon flawed and speculative data that OHV riding areas 



7 emit greater amounts of PM compared to undisturbed sand sheets. Friends claims that the 



s Off-Road Riding Facility is comprised oflarge sand sheets which naturally have greater PM 



9 emissions, and State Parks emphasizes that the wind speed data is flawed. (AR 1025.) 



10 Both Friends and State Parks are especially critical ofthe findings in the Phase 2 



11 study. They contend that there is no credible evidence to substantiate the study's "crust" 



12 theory, citing the expert opinion of the California Geological Survey. They also claim that 



13 the District intentionally disregarded the Geological Survey's expert opinion, a State agency 



14 with the most expertise in the field of dune pollution. 



15 As discussed, the Court's review of a quasi-legislative action defers to the agency and 



16 its presumed expertise within its area of regulation. (Fullerton Joint Union High School Dist. 



17 v. State Bd of Education (1982) 32 Cal.3d 779, 786; California Hotel & Motel Assn. v. 



18 Industrial Welfare Com. (1979) 25 Cal.3d 200, 211-212.) "When there are technical matters 



19 requiring the assistance of experts and the study of scientific data, courts will permit agencies 



20 to work out their problems with as little judicial interference as possible." (California Bldg. 



21 Industry Ass'n, 178 Cal.App.4th at 120, 129-30.) 



22 



23 



24 



25 



26 



27 



28 



7 Friends claims that Rule 1001 puts the cart before the horse by requiring State Parks to provide the 
scientific data "to know whether the rule was legally authorized." However, the District persuasively 
responded to this specific criticism. (AR 940-946.) In Southern Cal. Gas Co. v. South Coast Air Quality 
Management Dist. (20 11) 200 Cal.App.4th 251, 262, the Court of Appeal upheld an air quality monitoring 
program that, among other things, required Southern California Gas to implement a gas quality monitoring 
program for the purposes of reporting and monitoring specified emission levels. The court noted that the 
information collected "would allow the district to determine the extent of increases in nitrogen oxides 
emissions from the combustion of higher Wobbe Index natural gas." (!d. at 262.) In the words of the Court 
of Appeal, the District plainly has the authority to require the operator of a pollution source to disclose data 
concerning emissions and to take "reasonable actions to determine the amount of emissions from a source." 
(200 Cal.App.4th at 271.) 
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1 A reviewing court should not substitute its policy judgment for the agency's in the 



2 absence of an arbitrary decision. (Western Oil & Gas Ass'n v. Air Resources Board (1984) 37 



3 Cal.3d 502, 509.) Nor should the court substitute its opinion for that of the expert's, and any 



4 choice made between conflicting expert analyses is an agency's decision and not the Court's. 



5 (Id at 515.) 



6 The District was presented with substantial evidence in the form of both the Phase 1 



7 and Phase 2 studies establishing OHV use as a major contributing factor to increased PM10 



8 levels on the Mesa. (AR311.) These reports and findings were vetted by multiple experts, 



9 and the results were peer-reviewed. (AR187, 190, 194, 197, 199 and 208.) 



10 The District and its supporting experts determined that OHV activity causes de-



ll vegetation and destabilization of the dune structure, and breaks the natural crust on dunes, 



12 which allows the wind to entrain more particles and blow them onto the Mesa. The studies 



13 conclude that structural stability of undisturbed sand makes particulate matter less vulnerable 



14 to wind entrainment than sand disturbed by OHV activity. (AR31 0.) In addition, 



15 consecutive days of high OHV activity at the Off-Road Riding Facility resulted in higher 



16 downwind PMIO concentrations compared to days where the OHV activity was low. 



17 (AR310; AR472; AR281 (with Table Analysis). The study also observed that a thin crust 



18 existed on undisturbed dunes that was not present on disturbed sand in the Off-Road Riding 



19 Facility. (AR31 0.) 



2 o The District responded to all of the criticism leveled by Friends, State Parks and 



21 others. (AR 971, 987, 1025, 1035 and 1073.) It is apparent from the record that the District's 



22 Board and its staff were aware of the criticisms set forth by the Geological Survey, Friends 



23 and State Parks. (AR1767, 1778, 1779 and 1781.) The criticism and information was 



24 considered, but the District ultimately chose to rely on the findings in the Phase 2 study and 



25 on the presentations by other experts. 



2 6 When dealing with scientific matters, "a reviewing court must remember that the 



27 [agency] is making predictions, within its area of expertise, at the frontiers of science .... 



2 8 [W]hen making this kind of scientific determination, as opposed to simple findings of fact, a 



16 











1 reviewing court must be at its most deferential." (Baltimore Gas and Electric Co. v. NRDC 



2 (1983) 462 US 87, 103; California Building Association, 178 Cal. App 4th at 129.) 



3 The Phase 1 and Phase 2 studies identified a PM10 level emissions problem caused 



4 by, or at least connected with, OHV use at the Off-Road Riding Facility. This was sufficient 



5 to provide the necessity for the District to enact Rule 1001. Friends and State Parks have not 



6 presented compelling evidence that the District's interpretation and reliance on the scientific 



7 evidence was arbitrary or capricious. (See Golden Drugs Co. v. Maxwell-Jolly (2009) 179 



8 Cal.App.4th 1455, 1466.) The record fully supports the "necessity" for Rule 1001. 8 



9 D. KEVIN RICE PETITION FOR WRIT OF MANDATE 



10 Consolidated with the Friends' action is a petition brought by Kevin Rice (Rice), 



11 contesting the District's procedural processes in adopting Rule 1001. Rice contends that the 



12 District's notice violated Health & Safety Code §40725 because it did not include the name 



13 and telephone number of the District officer to whom comments could be sent. 



14 Rice also argues that the District was guilty of a "bait and switch" by posting an 



15 October 12, 2011 version ofthe proposed rule and then, three days prior to the hearing, 



16 issuing a November 16, 2011 version that contained substantial changes. Rice contends that 



17 the District should not have taken immediate action, but instead should have continued the 



18 hearing date to allow for further public comment. 



19 The District complied with Health & Safety Code §40726 in the adoption of Rule 



20 1001. The changes made to the October 12, 2011 proposed rule, which were incorporated 



21 



22 



23 



24 



25 



26 



27 



28 



8 The Court rejects State Parks' claims that Rule 1001 unlawfully delegates uncontrolled authority to Larry 
Allen, the Control Officer, to approve and/or enforce the State's Monitoring Program and PM Reduction 
Plan. (Agnew v. City ofCulver City (1956) 147 Cal.App.2d 144, 153-154.) Approval and enforcement of 
air pollution plans necessarily involve a certain amount of administrative discretion. Smaller districts, such 
as San Luis Obispo, unavoidably rely upon small staffs. The mere existence of a small staff does not 
render a regulatory plan unduly subjective or unbridled. In Western States Petroleum Ass'n v. South Coast 
Air Quality Management Dist. (2006) 136 Cal.App.4th 1012, 1021, the appellate court upheld rulemaking 
based, in part, upon promises by the district staff to adjust the rule, if necessary, to avoid inordinate 
regulatory burdens. The District has given similar assurances here. In any event, such concerns about 
arbitrary enforcement are, at the moment, purely hypothetical. 
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1 into the November 16, 2011 draft, did not substantially nor significantly affect the meaning 



2 of the rule. 



3 The District's staff made a specific representation that the changes did not materially 



4 change the rule or the effectiveness or the nature of the rule. In fact, there were no 



5 significant changes between the rule published in the notice and the rule adopted by the 



6 District. (AR1658.) Contrary to Rice's assertion, the changes made on the November 16, 



7 2011 draft did not preclude the public from thoroughly analyzing the rule or presenting 



8 knowledgeable comments. 



9 Rice himself was not prejudiced by any late amendments nor any alleged failure to 



10 include the name and telephone number of the District officer. On November 2, 2011, Rice 



11 submitted an eight-page letter to the District with his comments on the draft of Rule 1001. 



12 (AR1 027-1 034.) The District provided a written response to the specific issues raised in 



13 Rice's letter. (AR1035-1036.) 9 



14 IV. CONCLUSION 



15 The studies conducted by the District support its conclusion that OHV activity at the 



16 Off-Road Riding Facility is a major contributor to the problem of airborne particulate matter 



17 on Nipomo Mesa. The OHV activity from the Facility, on the dunes, exacerbates the 



18 problem of dust and sand pollution and increases the amount ofPMlO blown onto the 



19 Nipomo Mesa. Multiple agencies peer-reviewed the scientific findings and conclusions. 



2 o The District undertook the process of developing a regulation designed to reduce the 



21 offending emissions. It held public workshops, considered and responded in detail to over 



22 200 pages of comments submitted by rule opponents, and made several changes in response. 



23 After weighing the evidence, the District Board of Directors appropriately adopted Rule 



24 



25 



26 



27 



28 



Rice's request for judicial notice oflegislative history documents is granted. Rice's requests to correct and 
augment the record are granted. State Parks' motions to augment the record are granted. State Parks' 
request for judicial notice of California Geological Survey documents and the San Luis Obispo County Air 
Pollution Control District's 2001 Clean Air Plan is granted. The District's request for judicial notice of the 
2007 CGS Study and other District Permits is granted. Friends' request for judicial notice of the legislative 
history and meteorological monitoring guidance is granted. 
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1 1 001, which requires State Parks to monitor and reduce sand and dust emissions resulting 



2 from OHV riding. 



3 Friends', Rice's and (through joinder) State Parks' request for peremptory writs of 



4 mandate are DENIED. Counsel for the District shall prepare the appropriate judgment and 



s circulate it for approval as to form. 



6 It is so ORDERED. 



7 



8 



9 



10 



11 



12 



13 



14 



15 



16 



17 



18 



19 



20 



21 



22 



23 



24 



25 



26 



27 



28 



Dated: April 19, 2013 



CSC:jn 
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From: Brown, Lisa@ARB
To: Spiegelman, Nina; Wehling, Jefferson
Cc: Smith, Noah
Subject: RE: Request for examples of Consent Decrees in the air program
Date: Thursday, February 20, 2014 9:29:45 AM


Today would have to be during lunch or 330-430 but tomorrow I am open all day.  Desk phone is
 916.324.2132
 


From: Spiegelman, Nina [mailto:Spiegelman.Nina@epa.gov] 
Sent: Wednesday, February 19, 2014 5:20 PM
To: Brown, Lisa@ARB; Wehling, Jefferson
Cc: Smith, Noah
Subject: RE: Request for examples of Consent Decrees in the air program
 
Hi Lisa—Jeff and I will try to call you tomorrow. Can you please send us best phone # for you.
 Thanks.
 


From: Brown, Lisa@ARB [mailto:lbrown@arb.ca.gov] 
Sent: Tuesday, February 18, 2014 3:12 PM
To: Wehling, Jefferson
Cc: Spiegelman, Nina; Smith, Noah
Subject: RE: Request for examples of Consent Decrees in the air program
 
Thanks for this. New question—assuming we are successful in settling this using a consent decree—
any thoughts on whether the NGO who brought the litigation (Friends of Oceano Dunes) would be
 successful in asking for attorney fees? I would think not as they lost at the trial court (the District
 Rule was upheld).
 


From: Wehling, Jefferson [mailto:Wehling.Jefferson@epa.gov] 
Sent: Thursday, December 12, 2013 12:31 PM
To: Brown, Lisa@ARB
Cc: Spiegelman, Nina; Smith, Noah
Subject: RE: Request for examples of Consent Decrees in the air program
 
Lisa:
 
EPA is not a party to the Ocotillo Wells litigation so we don’t have a copy of the related consent
 decree. But, I am forwarding to you the settlement agreement and attachments related to
 resolution of two lawsuits filed in the Ninth Circuit challenging an EPA action involving Imperial
 County dust rules:  Imperial County Air Pollution Control District v. EPA (No. 10-72709) and
 California Department of Parks and Recreation v. EPA (No. 10-72729). Feel free to call me if you
 have any questions or need additional information.
 
Jeff Wehling
U.S. EPA, Region IX, ORC-2
75 Hawthorne Street
San Francisco, CA 94105
(415) 972-3901



mailto:lbrown@arb.ca.gov

mailto:Spiegelman.Nina@epa.gov

mailto:Wehling.Jefferson@epa.gov

mailto:SMITH.NOAH@EPA.GOV

mailto:lbrown@arb.ca.gov

mailto:Wehling.Jefferson@epa.gov





 


From: Brown, Lisa@ARB [mailto:lbrown@arb.ca.gov] 
Sent: Friday, December 06, 2013 2:42 PM
To: Spiegelman, Nina; Wehling, Jefferson; Smith, Noah
Subject: RE: Request for examples of Consent Decrees in the air program
 
Thanks for the call –sorry I was gone (and apparently don’t know my own phone #)
 
Can I get  a copy of the Consent Decree in the Ocotillo Wells litigation from Imperial County?
 
--Lisa



mailto:lbrown@arb.ca.gov






From: Christenson, Kara
To: Brown, Lisa@ARB; Spiegelman, Nina
Subject: RE: SIP disapproval re Imperial County
Date: Friday, May 29, 2015 2:24:36 PM
Attachments: IC+800+Clean.pdf


Thanks, Lisa.  Yes, we’re familiar with this rulemaking (the reference to “Ocotillo Wells” wasn’t
 familiar – it is now coming back to me that Ocotillo Wells might be one of the OHV recreation areas


 in Imperial), as our disapproval action was challenged to the 9th Cir. (Parks was a petitioner, as well


 as Imperial County APCD), briefed, argued and settled with the help of a 9th Cir. judge/mediator. 
 The mediation involved mutual agreement on some fairly specific fixes to the rules that Parks,
 Imperial and EPA could all live with, including some restrictions on OHV use.  Imperial eventually
 adopted revised regs and submitted them to us and we approved them into the SIP in April 2013. 
 I’m not sure whether these requirements would be helpful for Oceano Dunes, though they indicate
 that it is possible to regulate OHV use.  Again, though, as Nina pointed out, Imperial is a serious
 PM10 nonattainment area and EPA had significant CAA authority. 
 
See attached Imperial County Rule 800, Section F.5. on p.10 for the OHV requirements (Dust Control
 Plan)
 
 
 
This email, including attachments, may contain information that is confidential and/or protected by the
 attorney/client or other privileges.  If you are not an intended recipient, please delete this email, including
 attachments, and notify me by email or at (415) 972-3881.
 
Kara Christenson
Senior Counsel
U.S. EPA Region 9
75 Hawthorne Street, 16th Floor
San Francisco, CA 94105
phone:  415 972-3881 / fax: 415 947-3570
christenson.kara@epa.gov
 


From: Brown, Lisa@ARB [mailto:lisa.brown@arb.ca.gov] 
Sent: Friday, May 29, 2015 2:03 PM
To: Spiegelman, Nina; Christenson, Kara
Subject: SIP disapproval re Imperial County
 
In reviewing the SIP, EPA disapproved in part because on the basis that the Rules had inadequate
 enforcement measures. See yellow highlights at pages 2 and 4..
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RULE 800 GENERAL REQUIREMENTS FOR CONTROL OF FINE PARTICULATE 
MATTER (PM-10) 
(Adopted 10/10/94; Revised 11/25/96; Revised 11/08/2005; Revised 
10/16/2012) 



 
A. General Description 



 
The purpose of this regulation is to reduce the amount of fine Particulate Matter 
(PM-10) entrained in the ambient air as a result of emissions generated from 
anthropogenic (man-made) Fugitive Dust (PM-10) sources generated from within 
Imperial County by requiring actions to prevent, reduce, or mitigate PM-10 
emissions.  The Rules contained within this Regulation have been developed 
pursuant to United States Environmental Protection Agency guidance for Serious 
PM10 Non Attainment Areas. 
 



B. Applicability 
 
The requirements of this rule shall apply to any Active Operation, and/or 
man-made or man-caused condition or practice capable of generating Fugitive 
Dust (PM-10) as specified in this Regulation except those determined exempt as 
defined in Part E of this Rule. The definitions, exemptions, requirements, 
administrative requirements recordkeeping requirements, and test methods set 
forth in this rule are applicable to all the rules under Regulation VIII (Fugitive Dust 
Requirements) of the Rules and Regulations of the Imperial County Air Pollution 
Control District.  
 



C. Definitions 
 
For the purpose of this Regulation, the following terms are defined: 



 
C.1 ACTIVE OPERATION: Activities capable of generating Fugitive Dust (PM-



10), including but not limited to, Earthmoving Activities, Construction 
activities, Unpaved Roads, Track-Out/Carry-Out, Bulk Material storage 
and transport, Unpaved Haul/Access Roads. 
 



C.2 AGGREGATE MATERIALS: Consists of sand, Gravel, quarried stone 
and/or rock fragments that are typically used in Construction.  Aggregates 
may be natural, artificial or recycled. 
 



C.3 ANEMOMETRS: Are devices used to measure wind speed and direction 
in accordance with manufacturer’s performance standards, maintenance 
and calibration criteria. 
 



C.4 ANNUAL AVERAGE DAILY VEHICLE TRIPS: annual average 24-hour 
total of all vehicles counted on a road. 
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C.5 APCD: The Imperial County Air Pollution Control District. 
 



C.6 APCO: The Imperial County Air Pollution Control Officer. 
 



C.7 AVERAGE VEHICLE TRIPS PER DAY: Means the average number of 
vehicles that cross a given point surface during a specific 24-hour period 
as determined by the most recent Institute of Transportation Engineers trip 
generation manual, tube counts, or observations. 
 



C.8 BLM: The Bureau of Land Management. 
 



C.9 BP: The United States Border Patrol. 
 



C.10 BULK MATERIAL: Earth, rock, Silt, sediment, sand, Gravel, soil, fill, 
Aggregate, dirt, mud, debris, and other organic and/or inorganic material 
consisting of or containing Particulate Matter with five percent or greater 
Silt content. For the purpose of this Regulation, the Silt content level is 
assumed to be 5 percent or greater, unless the Person responsible for the 
Active Operation conducts the applicable laboratory tests and 
demonstrate that the Silt content is less than 5 percent.  Active Operations 
seeking to determine if the Silt content is less than five percent are 
required to conduct the laboratory analysis in accordance with ASTM 
method C-136-a (Standard Test Method for Sieve analysis of Fine and 
Coarse Aggregates), or other equivalent test methods approved by EPA, 
ARB, and the APCD. 
 



C.11 CANAL BANK: A rise of land on either side of an irrigation canal. 
 



C.12 CHEMICAL STABILIZATION/SUPPRESSION: A means of Fugitive Dust 
(PM-10) control implemented to mitigate PM-10 emissions by applying 
petroleum resins, asphaltic emulsions, acrylics, adhesives, or any other 
materials approved for use by the California Air Resources Board (CARB), 
U.S. Environmental Protection Agency (U.S. EPA) and/or the APCO. 
 



C.13 CONSTRUCTION: Any on-site mechanical activities preparatory to or 
related to the building, alteration, rehabilitation, or demolition of an 
improvement on real property, including, but not limited to, land clearing, 
excavation related to construction, land leveling, grading, cut and fill 
grading, and the erection or demolition of any structure.  As used in 
Regulation VIII, a construction site may encompass several contiguous 
parcels, or may encompass only a portion of one parcel, depending on the 
relationship of the property boundaries to the actual construction activities. 
 



C.14 DESIGNATED REPRESENTATIVE: The agent for a Person.  The 
Designated Representative shall be responsible for and have the full 
authority to implement BACM on behalf of the Person. 
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C.15 DISTURBED SURFACE AREA: An area in which naturally occurring soils, 



or soils or other materials placed thereon, have been physically moved, 
uncovered, destabilized, or otherwise modified by grading, land leveling, 
scraping, cut and fill activities, excavation, bush and timber clearing, or 
grubbing, and soils on which vehicle traffic and/or equipment operation 
has occurred.  An area is considered to be disturbed until the activity that 
caused the disturbance has been completed, and the disturbed area 
meets the stabilized surface conditions specified in this rule, or the area 
has been paved or otherwise covered by a permanent structure. 



 
C.16 DPR: The California Department of Parks and Recreation. 



 
C.17 EARTHMOVING ACTIVITIES: The use of any equipment for an activity 



that may generate Fugitive Dust emissions, including, but not limited to, 
cutting and filling, grading, leveling, excavation, trenching, loading or 
unloading of Bulk Materials, demolishing, drilling, adding to or removing 
bulk materials from open storage piles, weed abatement through disking, 
and back filling. 
 



C.18 FUGITIVE DUST: The Particulate Matter entrained in the ambient air 
which is caused from man-made and natural activities such as, but not 
limited to, movement of soil, vehicles, equipment, blasting, and wind.  This 
excludes Particulate Matter emitted directly in the exhaust of motor 
vehicles or other fuel combustion devices, from portable brazing, 
soldering, or welding equipment, pile drivers, and stack emissions from 
stationary sources. 
 



C.19 GRAVEL: Gravel travelways shall have a three (3) inch minimum depth 
Stabilized Surface. The travelway shall have a relative compaction of not 
less than 95% as determined by Test Method No. California 216 of State 
of California, Business and Transportation Agency Department of 
Transportation, and conforming to the following grading: 
 



  ¾” Maximum 
Sieve Designation  Percent Passing 



1” 
 



100 
¾” 



 
90-100 



#4  
 



35-60 
#30 



 
10-30 



#200 
 



2-9 
 
Reference: California Department of Transportation Standard 



Specification Section 26/class II Aggregate Base 
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C.20 HAUL/ACCESS ROAD: Any on-site road used for commercial, industrial, 
institutional, and/or governmental traffic. 
 



C.21 HAUL TRUCK: Any fully or partially open-bodied licensed motor vehicle 
used for transporting Bulk Material for industrial or commercial purposes. 
 



C.22 IMPLEMENT OF HUSBANDRY: An unlicensed vehicle which is used 
exclusively in the conduct of Agricultural Operations.  An Implement of 
Husbandry does not include a vehicle if its existing design is primarily for 
the transportation of persons or property on a highway, unless specifically 
designated as such by some other provision of the Vehicle Code of 
California. 
 



C.23 NON-RESIDENTIAL AREA: Any unpaved vehicle and equipment traffic 
area operated at any commercial, manufacturing or government sites. 
 



C.24 MODIFIED PAVED ROAD: Any Paved Road that is widened or improved 
so as to increase traffic capacity.   This term does not include road 
maintenance, repair, chip seal, pavement or roadbed rehabilitation that 
does not affect roadway geometrics, or surface overlay work. 
 



C.25 OFF-FIELD AGRICULTURAL SOURCE: Any Agricultural Source or 
activity at an Agricultural Source that falls into one or more of the following 
categories: 
 
C.25.a Outdoor handling, storage and transport of Bulk Material; 



 
C.25.b Paved Road; 



 
C.25.c Unpaved Road; or 



 
C.25.d Unpaved Traffic Area. 
 



C.26 OFF-ROAD EVENT AND/OR COMPETITIONS: Means any of the 
following: any organized, sanctioned, or structured use, event or activity 
on public land in which two hundred and fifty (250) or more contestants 
compete and either or both of the following elements apply: (i) Participants 
register, enter, or complete an application for the event; (ii) A 
predetermined course or area is designated. 
 



C.27 OFF- HIGHWAY VEHICLE(OHV): An off-highway vehicle is a motorized 
vehicle when operating off a highway, including a two-wheel, three-wheel 
or four-wheel vehicle, motorcycle, four-wheel drive vehicle, dune buggy, 
amphibious vehicle, ground effects or air cushion vehicle and any other 
means of land transportation deriving motive power from a source other 
than muscle or wind. "Highway" means the entire width between the 
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boundary lines of every way publicly maintained by the federal 
government, a city, a town or a county if any part of the way is generally 
open to the use of the public for purposes of vehicular travel, excluding 
unpaved trails and paths specifically intended for recreational use. 
 



C.28 ON-FIELD AGRICULTURAL SOURCE: Any Agricultural Source or activity 
at an Agricultural Source that is not an Off-Field Agricultural Source, 
including (but not limited to) the following: 
 
C.28.a Activities conducted solely for the purpose of preparing land for 



the growing of crops or the raising of fowl or animals, such as 
brush or timber clearing, grubbing, scraping, ground excavation, 
land leveling, grading, turning under stalks, disking, or tilling; 
 



C.28.b Drying or pre-cleaning of agricultural crop material on the field 
where it was harvested; 
 



C.28.c Handling or storage of agricultural crop material that is baled, 
cubed, pelletized, or long-stemmed, on the field where it was 
harvested, and the handling of fowl or animal feed materials at 
sites where animals or fowl are raised; 
 



C.28.d Disturbances of cultivated land as a result of fallowing, planting, 
fertilizing or harvesting. 



 
C.29 OPEN AREA: Any of the following described in Subsection C.29.a through 



C.29.c of this rule.  For the purpose of this rule, vacant portions of 
residential or commercial lots and contiguous parcels that are immediately 
adjacent to and owned and/or operated by the same individual or entity 
are considered one open area.  An open area does not include any 
Unpaved Traffic Area as defined in this rule. 
 
C.29.a An un-subdivided or undeveloped land whether or not it is 



adjoining a developed (or partially developed) residential, 
industrial, institutional, governmental, or commercial area. 
 



C.29.b A subdivided residential, industrial, institutional, governmental, 
or commercial lot, which contains no approved or permitted 
building or structures of a temporary or permanent nature. 
 



C.29.c A partially developed residential, industrial, institutional, 
governmental, or commercial lot and contiguous lots under 
common ownership.  



 
C.30 PARTICULATE MATTER:  Any material, except uncombined water, which 



exists in a finely divided form as a liquid or solid at 60 degrees F and one 
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atmosphere pressure. 
 



C.31 PAVED ROADS: An improved street, highway, alley, public way, that is 
covered by concrete, asphaltic concrete, or asphalt. 
 



C.32 PERSON:  Any individual, public or private corporation, partnership, 
association, firm, trust, estate, municipality, or any other legal entity 
whatsoever which is recognized by law as the subject of rights and duties, 
who is responsible for an Active Operation. 
 



C.33 PM-10:  Particulate Matter with an aerodynamic diameter smaller than or 
equal to a nominal 10 microns as measured by the applicable State and 
Federal reference test methods. 
 



C.34 RECREATIONAL OFF-HIGHWAY VEHICLE (OHV) USE AREA:  The 
entire area of a parcel of land, except for camping and approved buffer 
areas, that is managed for off-highway vehicle use through the 
development or designation of off-highway vehicle trails or areas. 
 



C.35 RURAL: Areas not classified as urban constitute “rural.” 
 



C.36 SILT: Any Aggregate Material with a particle size less than 75 
micrometers in diameter as measured by a No. 200 sieve as defined in 
ASTM D-2487 and as tested by ASTM-C-136 or other equivalent test 
methods approved by EPA, ARB, and the APCD. 
 



C.37 STABILIZED SURFACE: Any disturbed surface area or open bulk storage 
pile that is resistant to wind blown Fugitive Dust emissions.  A surface is 
considered to be stabilized if it meets at least one of the following 
conditions specified in this Section and as determined by the test methods 
specified in Appendix B, Section A, B and D-G tests of this rule: 
 
C.37.a A visible crust; or 



 
C.37.b A threshold friction velocity (TFV) for disturbed surface areas 



corrected for non-erodible elements of 100 centimeters per 
second or greater; or 
 



C.37.c A flat vegetative cover of at least 50 percent that is attached or 
rooted vegetation; or unattached vegetative debris lying on the 
surface with a predominant horizontal orientation that is not 
subject to movement by wind; or 
 



C.37.d A standing vegetative cover of at least 30 percent that is 
attached or rooted vegetation with a predominant vertical 
orientation; or 











Imperial County Air Pollution Control District Rule 800 



800-7 



 
C.37.e A standing vegetative cover that is attached or rooted vegetative 



with a predominant vertical orientation that is at least 10 percent 
and where the TFV is at least 43 centimeters per second when 
corrected for non-erodible elements; or 
 



C.37.f A surface that is greater than or equal to 10 percent of non-
erodible elements such as rocks, stones, or hard-packed 
clumps of soil.  



 
C.38 STABILIZED UNPAVED ROAD: Any Unpaved Road or unpaved 



vehicle/equipment traffic area surface which meets the definition of 
Stabilized Surface as determined by the test method in Appendix B, 
Section C of this rule, and where VDE is limited to 20% opacity. 
 



C.39 TACTICAL TRAINING: Training conducted by the U.S. Department of 
Defense, the U.S. military services, or its allies for combat, combat 
support, combat service support, tactical or relief operations.  Examples 
include but are not limited to munitions training. 
 



C.40 TEMPORARY UNPAVED ROAD: Any Unpaved Road surface which is 
created to support a temporary or periodic activity and the use of such 
road surface is limited to vehicle access for a period of not more than six 
months during any consecutive three-year period. 
 



C.41 THRESHOLD FRICTION VELOCITY (TFV): The corrected velocity 
necessary to initiate soil erosion as determined by the test method 
specified in Appendix B, Section D, of this rule. The lower TFV, the greater 
the propensity for fine particles to be lifted at relatively low wind speeds. 
 



C.42 TRACK-OUT/CARRY-OUT: Any and all Bulk Materials that adhere to and 
agglomerate on the exterior surfaces of motor vehicles and/or equipment 
(including tires) that may then fall onto the pavement. 
 



C.43 TRACK-OUT PREVENTION DEVICE: A Gravel pad, grizzly, wheel wash 
system, or a paved area, located at the point of intersection of an unpaved 
area and a Paved Road that prevents or controls Track-Out. 
 



C.44 UNPAVED ROADS: Streets, alley ways, or roadways that are not covered 
by one of the following:  concrete, asphaltic concrete, asphalt, or other 
similar materials specified by the U.S.EPA, CARB and/or the APCO. 
 



C.45 UNPAVED TRAFFIC AREA: Any nonresidential area that is: 
 
C.45.a Not covered by asphalt, recycled asphalt, asphaltic concrete, 



concrete, or concrete pavement, and 
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C.45.b Used for fueling and servicing; shipping, receiving and transfer; 



or parking or storing equipment, haul trucks, vehicles, and any 
conveyances. 



 
C.46 URBAN AREA: An area within an incorporated city boundary or within 



unincorporated areas completely surrounded by an incorporated city. 
 



C.47 VDE: Visible dust emissions. Dust emissions that are visible to an 
observer. 
 



C.48 VMT: Vehicle miles traveled. 
 



C.49 WIND GUST: Is the maximum instantaneous wind speed as measured by 
an anemometer. 



 
D. Compliance Schedule 
 



D.1 Existing sources subject to this Regulation shall comply with its 
requirements no later than 90 days after its adoption date. 
 



D.2 New sources subject to this Regulation shall comply with its requirements 
prior to initiation of activity. 
 



D.3 BP and any person (including BLM and DPR) who owns or operates a 
Recreational OHV Use Area on public lands shall each comply with the 
following compliance schedule: 



 
D.3.a Submit a draft dust control plan addressing all applicable 



portions of this Regulation including section F.5 and F.7 within 
three (3) months of the adoption date of this rule, to which the 
APCO shall respond within 60 days; 
 



D.3.b Submit a final dust control plan addressing all APCO comments 
within two (2) months after receiving APCO’s comments, which 
the APCO shall transmit to CARB and U.S. EPA for 45-day 
review and comment; 
 



D.3.c If comments received from CARB or EPA, submit to them and 
APCO a revised final dust control plan addressing all comments 
within two (2) months after receiving comments. 
 



D.3.d Implement all final dust control plan elements within six (6) 
months of submittal; and 
 



D.3.e Submit an updated dust control plan every two calendar years 
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by the procedures described in D.3.a to D.3.d.  The updated 
plans shall be transmitted to the District no later than 90 days 
after the end of the calendar year and, in addition to information 
required of the initial plan, shall include a summary of actions 
taken to prevent or mitigate PM10 emissions during the 
previous two years. 



 
E. Exemptions  



 
The following activities are exempt from provisions of this Regulation: 



 
E.1 Actions required by the Federal or State Endangered Species Act or any 



order issued by a court or governmental agency. 
 



E.2 Off-Field Agricultural Sources necessary to minimize or respond to 
adverse effects on agricultural crops caused during freezing 
temperatures as declared by the National Weather Service. 



 
E.3 Emergency maintenance of flood control channels and water spreading 



basins. 
 



E.4 Any emergency operation activities performed to ensure public health 
and safety.  Emergency activities lasting more than 30 days shall be 
subject to this Regulation, except where compliance would limit the 
effectiveness of the emergency activity performed to ensure public 
health and safety. 



 
E.5 Blasting operations permitted by the California Division of Industrial 



Safety.  Other activities performed in conjunction with blasting are not 
exempt from complying with the provisions of this rule. 



 
E.6 The following military training activities conducted by the Department of 



Defense: (1) military Tactical Training, (2) maintenance, repair, and 
removal of targets and munitions associated with military Tactical 
Training, (3) open areas on active military ranges, including but not 
limited to designated impact areas, landing zones, and bivouac areas. 
However, unpaved roads, staging areas, parking lots, and other activities 
performed in conjunction with military Tactical Training are not exempt 
from complying with the provisions of this Regulation, as applicable. 



 
F. General Requirements 



 
F.1 Materials used for Chemical Stabilization of soils, including petroleum 



resins, asphaltic emulsions, acrylics, and adhesives shall not violate State 
Water Quality Control Board standards for use as a soil stabilizer.  
Materials accepted by the California Air Resources Board (ARB) and the 
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United States Environmental Protection Agency (EPA), and which meet 
State water quality standards, shall be considered acceptable to the 
ICAPCD. 
 



F.2 Any material prohibited for use as dust Suppressant by EPA, the ARB, or 
other applicable law, rule, or regulation is also prohibited under Regulation 
VIII. 
 



F.3 Use of hygroscopic materials may be prohibited by the APCD in areas 
lacking sufficient atmospheric moisture of soil for such materials to 
effectively reduce Fugitive Dust emissions.  The atmospheric moisture of 
soil is considered to be sufficient if it meets the application specifications 
of the hygroscopic product manufacturer.  Use of such materials may be 
approved in conjunction with sufficient wetting of the controlled area. 
 



F.4 Any use of dust Suppressants or gravel pads, and paving materials such 
as asphalt or concrete for paving, shall comply with other applicable 
District Rules. 
 



F.5 Recreational OHV Use Area on Public lands Dust Control Plan 
Requirements 
 
The BLM, DPR, or any other owner or operator of a Recreational OHV 
Use Area on public lands shall prepare a dust control plan to minimize 
PM-10 emissions. The dust control plan shall include at a minimum the 
following: 



 
F.5.a A stipulation that all new authorizations for point and area 



stationary emission sources obtain all necessary permits and 
satisfy all applicable SIP provisions, including Regulation VIII 
specific control measures; 
 



F.5.b A summary of: 
 
F.5.b.1 The total miles of roads in the Recreational OHV Use 



Area on public lands that are paved, paved with 
unpaved shoulders, and unpaved roads with 50 or 
more average vehicle trips per day, including length 
and level of usage of each such road; the priority for 
control of road segments based on annual and 
episodic (e.g. event) usage; the plans for control of 
PM-10 emissions from these roads; 
 



F.5.b.2 The location and extent (acreage and where feasible, 
estimate of number of vehicles) of open areas 
disturbed by legal and illegal Recreational Use, 
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including maps such as those required by California 
Public Resources Code (PRC) section 5090.34; the 
priority for control of these open areas based on 
annual and episodic (e.g. event) usage; the plans for 
control of PM-10 emissions from these areas; 



 
F.5.c Unpaved Roads and Unpaved Vehicle/Equipment Traffic Area.  



The dust control plan shall be implemented on all days that 
traffic exceeds, or is expected to exceed, the number of average 
daily vehicle trips per day as specified in sections F.5.c.1 and 
F.5.c.2 of this rule, except where measures are demonstrated 
by owner/operator to be prohibited by federal or state laws, 
regulations, or approved plans concerning wilderness 
preservation and species management and recovery. 
 
F.5.c.1 On each day of an Off-Road Event and/or 



Competition that 50 average vehicle daily trips per 
day will occur on an unpaved road segment, the 
owner/operator shall limit VDE to 20% opacity and 
comply with the requirements of a stabilized unpaved 
road by application and/or re-application/maintenance 
of at least one of the following control measures: 
 
F.5.c.1.1 Watering; 
F.5.c.1.2 Uniform layer of washed gravel; 
F.5.c.1.3 Paving; 
F.5.c.1.4 Restrict access; 
F.5.c.1.5 Restrict speed limit at or below 15 mph; 
F.5.c.1.6 Chemical/organic dust suppressants; 
F.5.c.1.7 Roadmix; 
F.5.c.1.8 Any other method(s) that can be 



demonstrated that effectively limits VDE to 
20% opacity and meets the conditions of a 
stabilized unpaved road. 



 
F.5.c.2 On each day of an Off-Road Event and/or 



Competition that 50 average vehicle daily trips per 
day will occur on an unpaved surface area dedicated 
to any vehicle parking and Unpaved Traffic Area, the 
owner/operator shall limit VDE to 20% opacity and 
comply with the requirements of a stabilized unpaved 
road by application and/or re-application/maintenance 
of at least one of the following control measures: 
 
F.5.c.2.1 Watering; 
F.5.c.2.2 Uniform layer of washed gravel; 
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F.5.c.2.3 Paving; 
F.5.c.2.4 Restricted access below the limit; 
F.5.c.2.5 Restrict speed limit at or below 15 mph; 
F.5.c.2.6 Chemical/organic dust suppressants; 
F.5.c.2.7 Roadmix; 
F.5.c.2.8 Any other method(s) that can be 



demonstrated that effectively limits VDE to 
20% opacity and meets the conditions of a 
stabilized unpaved road. 



 
F.5.d The dust control plan must describe all PM-10 control measures 



that will be implemented, such as restricted use areas, 
stabilization of Unpaved Traffic Areas and current Recreation 
Area Management Plan (RAMP) measures, all applicable soil 
and habitat conservation requirements, and all monitoring and 
corrective actions taken to reduce PM10 emissions during Off-
Road Events and/or Competitions on public land and include all 
those measures that are feasible and not prohibited by the laws, 
regulations and plans described in F.5.c; 
 



F.5.e Use BLM-standard road design and drainage specifications 
when maintaining existing roads or authorizing road 
maintenance and new road construction; 
 



F.5.f Include public educational information on reducing PM-10 
emissions with agency (e.g., BLM and DPR) open area 
literature (e.g. identification of restricted areas and/or applicable 
speed limits) and on related information signs in heavily used 
areas; and 
 



F.5.g The owner or operator of a recreational OHV use area on public 
lands shall not permit Off-Road Events and/or Competitions 
from June 15th to August 15th, unless a specific dust control plan 
is submitted to and approved by the ICAPCD.  The dust control 
plan shall include specific fugitive dust control measures and 
demonstrate that all control measures, including the 
requirements of this rule, can be implemented and enforced.  



 
F.6 Border Patrol (BP) Requirements 



 
The BP shall prepare a dust control plan designed to minimize PM10 
emissions from sources under the control of the BP.  The dust control plan 
shall include the following fugitive dust control measures: 
 
F.6.a A stipulation that all new authorizations for point and area 



stationary emission sources obtain all necessary permits and 
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satisfy all applicable SIP provisions, including Regulation VIII 
specific control measures; 
 



F.6.b Implement alternatives to tire-dragging that result in fewer PM10 
emissions, unless BP demonstrates such alternatives to be 
inconsistent with the monitoring of immigration across the U.S.-
Mexico border; 



 
F.7 New Recreational OHV Use Area(s) on Public Land Requirements 



 
Before a public agency (including BLM and DPR) designates a property as 
“New Recreational OHV Use Area” (hereafter referred to as “New 
Recreational OHV Use Area”) for OHV recreation, the agency shall meet 
and confer with ICAPCD. A “New Recreational OHV Use Area” shall 
include areas physically undisturbed by OHV usage as of January 1, 
2013.  After development and approval of an agency’s first Dust Control 
Plan under Section D.3 of this rule, “New Recreational OHV Use Area also 
includes areas not described in the previous public agency’s dust control 
plan.” 
 
F.7.a ICAPCD shall review the public agency’s draft General Plan, 



Specific Plan, or RAMP and/or related documents for 
consistency and compliance with the rules and requirements 
applicable to and/or implementing Imperial County’s plan for 
attainment and/or maintenance of the 24-hour federal PM-10 
standard.  During the applicable public comment period, 
ICAPCD may provide comments on the applicable plan to the 
public agency related to consistency and compliance with such 
rules and requirements, and where applicable, describe 
additional measures necessary for consistency and compliance 
with such rules and requirements. 
 



F.7.b For any New Recreational OHV Use Area(s) with PM-10 
emissions of 70 tons per year or above, the public agency must 
demonstrate in a federal- and/or state-required environmental 
assessment that these emissions would not: 
 
F.7.b.1 Cause or contribute to any new violations of any PM-



10 NAAQS in the area. 
 



F.7.b.2 Interfere with provisions in the applicable PM-10 SIP 
for maintenance of the PM-10 NAAQS. 
 



F.7.b.3 Increase the frequency or severity of any existing 
violation of PM-10 NAAQS; or 
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F.7.b.4 Delay timely attainment of the PM-10 NAAQS or any 
required interim emission reductions or other 
milestones in any area including, where applicable, 
emission levels specified in the applicable SIP for 
purposes of: (i) a demonstration of reasonable further 
progress; (ii) a demonstration of attainment; or (iii) a 
maintenance plan. 



 
F.7.c The public agency shall not approve the applicable General 



Plan, Specific Plan, or RAMP unless and until it has 
incorporated ICAPCD’s comments and recommended mitigation 
measures or explained why a comment or recommended 
mitigation measure does not apply or is infeasible.  If the public 
agency does not accept a mitigation measure or comment, the 
public agency shall consult with ICAPCD to identify an 
alternative measure or way to address ICAPCD’s concern.  In 
any event, all New Recreational OHV Use Areas shall comply 
with Section F.5 above. 



 
G. Administrative Requirements 
 



G.1 Test Methods 
 
G.1.a Determination of VDE Opacity 



 
Opacity observations to determine compliance with VDE 
standards shall be conducted in accordance with the test 
procedures for “Visual Determination of Opacity” as described in 
Appendix A of this rule.  Opacity observations for sources other 
than unpaved traffic areas (e.g., roads, parking areas) shall be 
conducted per Section B of Appendix A and shall require 12 
readings at 15-second intervals. 
 



G.1.b Determination of Stabilized Surface 
 
Observations to determine compliance with the conditions 
specified for a stabilized surface, in any inactive disturbed 
surface area, whether at a work site that is under construction, 
at a work site that is temporarily or permanently inactive, or on 
an open area and vacant lot, shall be conducted in accordance 
with the test methods described in Appendix B of this rule.  If a 
disturbed surface area passes any of the applicable Appendix 
B-Section A, B and D-G tests, then the surface shall be 
considered stabilized. 
 



G.1.c Determination of Soil Moisture Content 
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Soil moisture content shall be determined by using ASTM 
Method D2216-98 (Standard Test Method for Laboratory 
Determination of Water [Moisture] Content of Soil and Rock by 
Mass), or other equivalent test methods approved by the EPA, 
ARB, and the APCO. 
 



G.1.d Determination of Silt Content for Bulk Materials 
 
Silt content of a Bulk Material shall be determined by ASTM 
Method C136a (Standard Test Method for Sieve Analysis of 
Fine and Coarse Aggregates), or other equivalent test methods 
approved by EPA, ARB, and the APCD. 
 



G.1.e Determination of Silt Content for Unpaved Roads and Unpaved 
Vehicle/Equipment Traffic Areas 
 
Silt Content for Unpaved Roads and Unpaved Traffic Areas 
shall be determined by using Section C of Appendix B of this 
Rule or other equivalent test methods approved by EPA, ARB, 
and the APCO. 
 



G.1.f Determination of Threshold Friction Velocity (TFV) 
 



TFV shall be determined by using Section D of Appendix B of 
this Rule or other equivalent test methods approved by EPA, 
ARB, and the APCO. 



 
H. Record of Control Implementation 



 
Any Person subject to the requirements of this rule shall compile and retain 
records that provide evidence of control measure application and compliance 
with this rule (i.e., receipts and/or purchase records).  Such Person shall 
describe, in the records, the type of treatment or control measure, extent of 
coverage, and date applied. For control measures which require multiple daily 
applications, recording the frequency of application will fulfill the recordkeeping 
requirements of this rule (i.e., water being applied three times a day and the 
date) Records shall be maintained and be readily accessible for two years after 
the date of each entry and shall be provided to the APCD upon request. 
 



I. Violations 
 



Failure to comply with any provisions of this rule shall constitute a violation of 
Regulation VIII. Failure to comply with the provisions of an APCO approved dust 
control plan shall also constitute a violation of this Regulation.  Regardless of 
whether an APCO approved dust control plan is being implemented or not, or 











Imperial County Air Pollution Control District Rule 800 



800-16 



whether a Person responsible for an Active Operation(s) is complying with an 
approved dust control plan, the Person is still subject to the requirements of 
Regulation VIII at all times. 
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APPENDIX A 
Visual Determination of Opacity 



 
SECTION A Test Method For Unpaved Roads and Unpaved Traffic Areas 
SECTION B Test Method For Time-Averaged Regulations 



 
SECTION A TEST METHOD FOR UNPAVED ROADS AND UNPAVED TRAFFIC 



AREAS 
 
A Opacity Test Method.  The purpose of this test method is to estimate the percent 



opacity of Fugitive Dust plumes caused by vehicle movement on Unpaved Roads 
and Unpaved Traffic Areas.  This method can only be conducted by an individual 
who has current certification as a qualified observer. 



 
A.1 Step 1: Stand at least 16.5 feet from the fugitive dust source in order to 



provide a clear view of the emissions with the sun oriented in the 140° 
sector to the back.  Following the above requirements, make opacity 
observations so that the line of vision is approximately perpendicular to 
the dust plume and wind direction.  If multiple plumes are involved, do not 
include more than one plume in the line of sight at one time. 
 



A.2 Step 2: Record the Fugitive Dust source location, source type, method of 
control used, if any, observer’s name, certification data and affiliation, and 
a sketch of the observer’s position relative to the Fugitive Dust source.  
Also, record the time, estimated distance to the Fugitive Dust source 
location, approximate wind direction, estimated wind speed, description of 
the sky condition (presence and color of clouds), observer’s position to the 
Fugitive Dust source, and color of the plume and type of background on 
the visible emission observation form both when opacity readings are 
initiated and completed. 
 



A.3 Step 3: Make opacity observations, to the extent possible, using a 
contrasting background that is perpendicular to the line of vision.  Make 
opacity observations approximately 1 meter above the surface from which 
the plume is generated.  Note that the observation is to be made at only 
one visual point upon generation of a plume, as opposed to visually 
tracking the entire length of a dust plume as it is created along a surface.  
Make two observations per vehicle, beginning with the first reading at zero 
seconds and the second reading at five seconds.  The zero-second 
observation should begin immediately after a plume has been created 
above the surface involved.  Do not look continuously at the plume but, 
instead, observe the plume briefly at zero seconds and then again at five 
seconds. 
 



A.4 Step 4: Record the opacity observations to the nearest 5% on an 
observational record sheet. Each momentary observation recorded 
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represents the average opacity of emissions for a 5-second period.  While 
it is not required by the test method, EPA recommends that the observer 
estimate the size of the vehicles which generate dust plumes for which 
readings are taken (e.g. mid-size passenger car or heavy-duty truck.) and 
take the approximate speeds the vehicles are traveling when the readings 
are being taken. 
 



A.5 Step 5: Repeat Step 3 (Section A.3. of this appendix) and Step 4 (Section 
A.4. of this appendix) until you have recorded a total of 12 consecutive 
opacity readings.  This will occur once six vehicles have driven on the 
source in your line of observation for which you are able to take proper 
readings.  The 12 consecutive readings must be taken within the same 
period of observation but must not exceed 1 hour.  Observations 
immediately preceding and following interrupted observations can be 
considered consecutive. 
 



A.6 Step 6: Average the 12 opacity readings together.  If the average opacity 
reading equals 20% or lower, the source is in compliance with the opacity 
standard described in the applicable rule. 



 
SECTION B TEST METHOD FOR VISUAL DETERMINATION OF OPACITY OF 



EMISSIONS FROM SOURCES FOR TIME-AVERAGED REGULATIONS 
 



B Applicability.  This method is applicable for the determination of the opacity of 
emissions from sources of visible emissions for time-averaged regulations.  A 
time-averaged regulation is any regulation that requires averaging visible 
emission data to determine the opacity of visible emissions over a specific time 
period. 
 
B.1 Principle.  The opacity of emissions from sources of visible emissions is 



determined visually by a qualified observer who has received certification. 
 



B.2 Procedures.  A qualified observer who has been certified shall use the 
following procedures for visually determining the opacity of emissions. 
 
B.2.a Position.  Stand at a position at least 5 meters from the Fugitive 



Dust source n order to provide a clear view of the emissions with 
the sun oriented in the 140° sector to the back.  Consistent as 
much as possible with maintaining the above requirements, make 
opacity observations from a position such that the line of sight is 
approximately perpendicular to the plume and wind direction.  The 
observer may follow the Fugitive Dust plume generated by mobile 
earthmoving equipment, as long as the sun remains oriented in the 
140° sector to the back.  As much as possible, if multiple plumes 
are involved, do not include more than one plume in the line of sight 
at one time. 
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B.2.b Field Records.  Record the name of the site, Fugitive Dust source 



type (i.e., pile, material handling (i.e., transfer, loading, sorting)), 
method of control used, if any, observer’s name, certification  data 
and affiliation, and a sketch of the observer’s position relative to the 
Fugitive Dust source. Also, record the time, estimated distance to 
the Fugitive Dust source location, approximate wind direction, 
estimated wind speed, description of the sky condition (presence 
and color of clouds,) observer’s position relative to the fugitive dust 
source, and color of the plume and type of the background on the 
visible emission observation form when opacity readings are 
initiated and completed. 
 



B.2.c Observations.  Make opacity observations, to the extent possible, 
using a contrasting background that is perpendicular to the line of 
sight.  For storage piles, make opacity observations approximately 
1 meter above the surface from which the plume is generated.  For 
extraction operations and the loading of haul trucks in open-pit 
mines, make opacity observations approximately one meter above 
the rim of the pit.  The initial observation should begin immediately 
after a plume has been created above the surface involved.  Do not 
look continuously at the plume, but instead observe the plume 
momentarily at 15-second intervals.  For Fugitive Dust from 
Earthmoving equipment, make opacity observations approximately 
1 meter above the mechanical equipment generating the plume. 
 



B.2.d Recording Observations.  Record the opacity observations to the 
nearest 5% every 15 seconds on an observational record sheet.  
Each momentary observation recorded represents the average 
opacity of emissions for a 15-second period.  If a multiple plume 
exists at the time of an observation, do not record an opacity 
reading.  Mark an “x” for that reading.  If the equipment generating 
the plume travels outside of the field of observation, resulting in the 
inability to maintain the orientation of the sun within the 140° sector 
or if the equipment ceases operating, mark an “x” for the 15 – 
second interval reading.  Readings identified as “x” shall be 
considered interrupted readings. 
 



B.2.e Data Reduction For Time-Averaged Regulations.  For each set of 
12 or 24 consecutive readings, calculate the appropriate average 
opacity.  Sets must consist of consecutive observations, however, 
readings immediately preceding and following interrupted readings 
shall be deemed consecutive and in no case shall two sets overlap, 
resulting in multiple violations. 
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APPENDIX B 
Determination of Stabilization 



 
SECTION A Test Methods for Determining Stabilization 
SECTION B Visible Crust Determination 
SECTION C Determination of Silt Content for Unpaved Roads and Unpaved 



Vehicle/Equipment Traffic Areas 
SECTION D Determination of Threshold Friction Velocity 
SECTION E Determination of Flat Vegetative Cover 
SECTION F Determination of Standing Vegetative Cover 
SECTION G Rock Test Method 
 
 
SECTION A TEST METHODS FOR DETERMINING STABILIZATION 
 
The test methods described in Section B through Section G of this appendix shall be 
used to determine whether an area has a Stabilized Surface.  Should a disturbed area 
contain more than one type of disturbance, soil, vegetation, or other characteristics, 
which are visibly distinguishable, test each representative surface separately for 
stability, in an area that represents a random portion of the overall disturbed conditions 
of the site, according to the appropriate test methods in Section B through Section G of 
this appendix, and include or eliminate it from the total size assessment of disturbed 
surface area(s) depending upon test method results. 



 
SECTION B VISIBLE CRUST DETERMINATION 



 
B.1 Where a visible crust exists, drop a steel ball with a diameter of 15.9 millimeters 



(0.625 inches) and a mass ranging from 16-17 grams from a distance of 30 
centimeters (one foot) directly above (at a 90° angle perpendicular to ) the soil 
surface.  If blowsand is present, clear the blowsand from the surfaces on which 
the visible crust test method is conducted.  Blowsand is defined as thin deposits 
of loose uncombined grains covering less than 50% of a site which have not 
originated from the representative site surface being tested.  If material covers a 
visible crust, which is not blowsand, apply the test method in Section D of this 
appendix to the loose material to determine whether the surface is stabilized. 
 



B.2 A sufficient crust is defined under the following conditions: once a ball has been 
dropped according to section B.1 of this appendix, the ball does not sink into the 
surface, so that it is partially or fully surrounded by loose grains and, upon 
removing the ball, the surface upon which it fell has not been pulverized, so that 
loose grains are visible. 
 



B.3 Drop the ball three times within a survey area that measures 1 foot by 1 foot and 
that represents a random portion of the overall disturbed conditions of the site.  
The survey area shall be considered to have passed the Visible Crust 
Determination Test if the results of at least two out of the three times that the ball 
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was dropped, met the criteria in section B.2 of this appendix.  Select at least two 
other survey areas that represent a random portion of the overall disturbed 
conditions of the site, and repeat this procedure.  If the results meet the criteria of 
section B.2 of this appendix for all of the survey areas tested, then the site shall 
be considered to have passed the Visible Crust Determination Test and shall be 
considered sufficiently crusted. 
 



B.4 At any given site, the existence of a sufficient crust covering one portion of the 
site may not represent the existence or protectiveness of a crust on another 
portion of the site.  Repeat the visible crust test as often as necessary on each 
random portion of the overall conditions of the site for an accurate assessment. 



 
SECTION C DETERMINATION OF SILT CONTENT FOR UNPAVED ROADS AND 



UNPAVED VEHICLE/EQUIPMENT TRAFFIC AREAS 
 



The purpose of this test method is to estimate the silt content of the trafficked parts of 
Unpaved Roads and Unpaved vehicle/equipment Traffic Areas.  The higher the Silt 
content, the more fine dust particles that are released when vehicles travel on Unpaved 
Roads and Unpaved vehicle/equipment Traffic Areas. 
 
C.1 Equipment: 



 
C.1.a A set of sieves with the following openings: 4 millimeters (mm), 2mm, 



1mm, 0.5mm and 0.25 mm, a lid, and collector pan. 
C.1.b A small whisk broom or paintbrush with stiff bristles and dustpan 1 ft. in 



width (the broom/brush should preferably have one, thin row of bristles no 
longer than 1.5 inches in length.) 



C.1.c A spatula without holes. 
C.1.d A small scale with half-ounce increments (e.g., postal/package scale.) 
C.1.e A shallow, lightweight container (e.g., plastic storage container.) 
C.1.f A sturdy cardboard box or other rigid object with a level surface. 
C.1.g A basic calculator. 
C.1.h Cloth gloves (optional for handling metal sieves on hot, sunny days.) 
C.1.i Sealable plastic bags (if sending samples to a laboratory.) 
C.1.j A pencil/pen and paper. 
 



C.2 Step 1: Look for a routinely traveled surface, as evidenced by tire tracks. Only 
collect samples from surfaces that are not damp due to precipitation or dew.  
This statement is not meant to be a standard in itself for dampness where 
watering is being used as a control measure.  It is only intended to ensure that 
surface testing is done in a representative manner.  Use caution when taking 
samples to ensure personal safety with respect to passing vehicles.  Gently 
press the edge of a dustpan (1 foot in width) into the surface four times to mark 
an area that is 1 square foot.  Collect a sample of loose surface material into the 
dustpan, minimizing escape of dust particles.  Use a spatula to lift heavier 
elements such as gravel.  Only collect dirt/Gravel to an approximate depth of 3/8 
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inch or 1 cm in the 1 square foot area.  If you reach a hard, underlying 
subsurface that is <3/8 inch in depth, do not continue collecting the sample by 
digging into the hard surface.  In other words, you are only collecting a surface 
sample of loose material down to 1 cm.  In order to confirm that samples are 
collected to a 1cm depth, a wooden dowel or other similar narrow object at least 
one-foot in length can be laid horizontally across the survey area while a metric 
ruler is held perpendicular to the dowel.  (Optional: At this point, you can choose 
to place the sample collected into a plastic bag or container and take it to an 
independent laboratory for silt content analysis.  A reference to the procedure the 
laboratory is required to follow is at the end of this section.) 
 



C.3 Step 2: Place a scale on a level surface.  Place a lightweight container on the 
scale.  Zero the scale with the weight of the empty container on it.  Transfer the 
entire sample collected in the dustpan to the container, minimizing escape of 
dust particles.  Weigh the sample and record its weight. 
 



C.4 Step 3: Stack a set of sieves in order according to the size openings specified 
above, beginning with the largest size opening (4mm) at the top.  Place a 
collector pan underneath the bottom (0.25mm) sieve. 
 



C.5 Step 4: Carefully pour the sample into the sieve stack, minimizing escape of dust 
particles by slowly brushing material into the stack with a whiskbroom or brush.  
On windy days, use the trunk or door of a vehicle as a wind barrier.  Cover the 
stack with a lid.  Lift up the sieve stack and shake it vigorously up and down and 
sideways for at least 1 minute. 
 



C.6 Step 5: Remove the lid from the stack and disassemble each sieve separately, 
beginning with the top sieve.  As you remove each sieve, examine it to make 
sure that all of the material has been sifted to the finest sieve through which it 
can pass (e.g., material in each sieve (besides the top sieve that captures a 
range of larger elements) should look the same size.)  If this is not the case, re-
stack the sieves and collector pan, cover the stack with the lid, and shake it again 
for at least 1 minute.  You only need to reassemble the sieve(s) that contain 
material, which require further sifting. 
 



C.7 Step 6: After disassembling the sieves and collector pan, slowly sweep the 
material from the collector pan into the empty container originally used to collect 
and weigh the entire sample.  Take care not to minimize escape of dust particles.  
You do not need to do anything with material captured in the sieves – only the 
collector pan.  Weigh the container with the materials from the collector pan and 
record its weight. 
 



C.8 Step 7: If the source is an unpaved road, multiply the resulting weight by 0.38.  If 
the source is an Unpaved vehicle/equipment Traffic Area, multiply the resulting 
weight by 0.55.  The resulting number is the estimated silt loading.  Then, divide 
the total weight of the sample you recorded earlier in Step 2 (Section C.4) and 
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multiply by 100 to estimate the percent Silt content. 
 



C.9 Step 8: Select another two routinely traveled portions of the Unpaved Road or 
Unpaved vehicle/equipment Traffic Area and repeat this test method.  Once you 
have calculated the silt loading and percent silt content of the 3 samples 
collected, average your results together. 
 



C.10 Step 9: Examine Results.  If the average silt loading is less than 0.33 oz/ft2, the 
surface is STABLE.  If the average silt loading is greater than or equal to 0.33 
oz/ft2, then proceed to examine the average percent Silt content.  If the source is 
an Unpaved Road and the average percent Silt content is 6% or less, the surface 
is STABLE.  If the source is an unpaved parking lot and the average percent Silt 
content is 8% or less, the surface is STABLE.  If your field test results are within 
2% of the standard (for example, 4%-8% Silt content on an Unpaved Road) it is 
recommended that you collect 3 additional samples from the source according to 
Step 1 (section C.2) and take them to an independent laboratory for Silt content 
analysis. 
 



C.11 Independent Laboratory Analysis:  You may choose to collect samples from the 
source, according to Step 1 (section C.2) and send them to an independent 
laboratory for Silt content analysis rather than conduct the sieve field procedure.  
If so, the test method the laboratory is required to use is: “Procedures For 
Laboratory Analysis for Surface/Bulk Dust Loading Samples,” (Fifth Edition, 
Volume 1, Appendix C.2.3 “Silt Analysis,” 1995,) AP-42, Office of Air Quality 
Planning & Standards, U.S. Environmental Protection Agency, Research Triangle 
Park, North Carolina. 



 
SECTION D DETERMINATION OF THRESHOLD FRICTION VELOCITY (TFV) 
 
For disturbed surface areas that are not crusted or vegetated, determine threshold 
friction velocity (TFV) according to the following sieving field procedure (based on a 
1952 laboratory procedure published by W.S. Chepil). 
 
D.1 Obtain and stack a set of sieves with the following openings: 4 millimeters (mm), 



2 mm, 1 mm, 0.5 mm, and 0.25 mm or obtain and stack a set of 
standard/commonly available sieves.  Place the sieves in order according to size 
openings, beginning with the largest size opening at the top.  Place a collector 
pan underneath the bottom (0.25 mm) sieve.  Collect a sample of loose surface 
material from an area at least 30 cm by 30 cm in size to a depth of approximately 
1 cm using a brush and dustpan or other similar device.  Only collect soil 
samples from dry surfaces (i.e. when the surface is not damp to the touch).  
Remove any rocks larger than 1 cm in diameter from the sample.  Pour the 
sample into the top sieve (4 mm opening) and cover the sieve/collector pan unit 
with a lid.  Minimize escape of particles into the air when transferring surface soil 
into the sieve/collector pan unit.  Move the covered sieve/collector pan unit by 
hand using a broad, circular arm motion in the horizontal plane.  Complete twenty 
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circular arm movements, ten clockwise and ten counterclockwise, at a speed just 
necessary to achieve some relative horizontal motion between the sieves and the 
particles.  Remove the lid from the sieve/collector pan unit and disassemble each 
sieve separately beginning with the largest sieve.  As each sieve is removed, 
examine it for loose particles.  If loose particles have not been sifted to the finest 
sieve through which they can pass, reassemble and cover the sieve/collector pan 
unit and gently rotate it an additional ten times.  After disassembling the 
sieve/collector pan unit, slightly tilt and gently tap each sieve and the collector 
pan so that material aligns along one side.  In doing so, minimize escape of 
particles into the air.  Line up the sieves and collector pan in a row and visibly 
inspect the relative quantities of catch in order to determine which sieve (or 
whether the collector pan) contains the greatest volume of material.  If a visual 
determination of relative volumes of catch among sieves is difficult, use a 
graduated cylinder to measure the volume.  Estimate TFV for the sieve catch 
with the greatest volume using Table 1 of this appendix, which provides a 
correlation between sieve opening size and TFV. 
 



Table 1. Determination of Threshold Friction Velocity (TFV) 
 



Tyler Sieve No. ASTM 11 
Sieve No. 



Opening 
(mm) 



TFV 
(cm/s) 



5 5 4 135 
9 10 2 100 
16 18 1 76 
32 35 0.5 58 
60 60 0.25 43 



Collector Pan --- --- 30 
 



D.2 Collect at least three soil samples which represent random portions of the overall 
conditions of the site, repeat the above TFV test method for each sample and 
average the resulting TFVs together to determine the TFV uncorrected for non 
erodible elements.  Non-erodible elements are distinct elements, in the random 
portion of the overall conditions of the site, that are larger than 1 cm in diameter, 
remain firmly in place during a wind episode, and inhibit soil loss by consuming 
Section of the shear stress of the wind.  Non-erodible elements include stones 
and bulk surface material but do not include flat or standing vegetation.  For 
surfaces with non-erodible elements, determine corrections to the TFV by 
identifying the fraction of the survey area, as viewed from directly overhead, that 
is occupied by non-erodible elements using the following procedure.  Select a 
survey area of 1 meter by 1 meter that represents a random portion of the overall 
conditions of the site.  Where many non-erodible elements lie within the survey 
area, separate the non-erodible elements into groups according to size.  For 
each group, calculate the overhead area for the non-erodible elements according 
to the following equations:   
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Average Dimensions = 
(Average Length) x ( Average Width) Eq. 1 



Overhead Area = 
(Average Dimensions) x (Number of Elements) Eq. 2 



Total Overhead Area = 
Overhead Area Of Group 1 + Overhead Area of Group 2 
(etc) 



Eq. 3 
 



Total Frontal Area = 
Total Overhead Area/2 Eq. 4 



Percent Cover of Non-Erodible Elements = 
(Total Frontal Area/Survey Area) x 100 Eq. 5 



 
  
 Note: Ensure consistent units of measurements (e.g., square meters or square 



inches when calculating percent cover). 
 



 Repeat this procedure on an additional two distinct survey areas that represent a 
random portion of the overall conditions of the site and average the results.  Use 
Table 2 of this appendix to identify the correction factor for the percent cover of 
non-erodible elements.  Multiply the TFV by the corresponding correction factor 
to calculate the TFV corrected for non-erodible elements. 



 
Table 2.  Correction Factors for Threshold Friction Velocity 



 
Percent Cover of Non-Erodible Elements Correction Factor 
Greater than or equal to 10% 5 
Greater than or equal to 5% and less than 
10% 



3 



Less than 5% and greater than or equal 
to 1% 



2 



Less than 1% None 
 
SECTION E DETERMINATION OF FLAT VEGETATIVE COVER 
 
Flat vegetation includes attached (rooted) vegetation or unattached vegetative debris 
lying on the surface with a predominant horizontal orientation that is not subject to 
movement by wind.  Flat vegetation, which is dead but firmly attached, shall be 
considered equally protective as live vegetation.  Stones or other aggregate larger than 
1 centimeter in diameter shall be considered protective cover in the course of 
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conduction the line transect test method.  Where flat vegetation exists conduct the 
following line transect test method. 
 
E.1 Line Transect Test Method.  Stretch a 100 foot measuring tape across a survey 



area that represents a random portion of the overall conditions of the site.  Firmly 
anchor both ends of the measuring tape into the surface using a tool such as a 
screwdriver, with the tape stretched taut and close to the soil surface.  If 
vegetation exists in regular rows, place the tape diagonally (at approximately a 
45° angle) away from a parallel or perpendicular position to the vegetated rows.  
Pinpoint an area the size of a 3/32 inch diameter brazing rod or wooden dowel 
centered above each 1 foot interval mark along one edge of the tape.  Count the 
number of times that flat vegetation lies directly underneath the pinpointed area 
at 1 foot intervals.  Consistently observe the underlying surface from a 90° angle 
directly above each pinpoint on one side of the tape.  Do not count the underlying 
surface as vegetated if any portion of the pinpoint extends beyond the edge of 
the vegetation underneath in any direction.  If clumps of vegetation or vegetative 
debris lie underneath the pinpointed area, count the surface as vegetated, unless 
bare soil is visible directly below the pinpointed area.  When 100 observations 
have been made, add together the number of times a surface was counted as 
vegetated.  This total represents the percent of flat vegetations cover (e.g., if 35 
positive counts were made, then vegetation cover is 35%.)  If the survey area 
that represents a random portion of the overall conditions of the site is too small 
for 100 observations, make as many observations as possible.  Then multiply the 
count of vegetated surface areas by the appropriate conversion factor to obtain 
percent cover.  For example, if vegetation was counted 20 times within a total of 
50 observations, divide 20 by 50 and multiply by 100 to obtain a flat vegetation 
cover of 40%. 
 



E.2 Conduct the line transect test method, as described in section E.1 of this 
appendix, an additional two times on areas that represent a random portion of 
the overall conditions of the site and average results. 



 
SECTION F DETERMINATION OF STANDING VEGETATIVE COVER. 
 
Standing vegetation includes vegetation that is attached (rooted) with a predominant 
vertical orientation.  Standing vegetation, which is dead but firmly rooted, shall be 
considered equally protective as live vegetation.  Conduct the following standing 
vegetation test method to determine if 30% cover or more exists.  If the resulting 
percent cover is less than 30% but equal to or greater than 10%, then conduct the test 
in Section D; “Determination Of Threshold Friction Velocity (TFV,) of this appendix in 
order to determine if the site is stabilized, such that the standing vegetation cover is 
equal to or greater than 10%, where threshold friction velocity, corrected for non-
erodible elements, is equal to or greater than 43cm/second. 
 
F.1 For standing vegetation that consists of large, separate vegetative structures 



(e.g., shrubs and sagebrush,) select a survey area that represents a random 
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portion of the overall conditions of the site that is the shape of a square with 
sides equal to at least 10 times the average height of the vegetative structures.  
For smaller standing vegetation, select a survey area of three feet by three feet. 
 



F.2 Count the number of standing vegetative structures within the survey area.  
Count vegetation, which grows in clumps as a single unit.  Where different types 
of vegetation exist and/or vegetation of different height and width exists, separate 
the vegetative structures with similar dimensions into groups.  Count the number 
of vegetative structures in each group within the survey area.  Select an 
individual structure within each group that represents the average height and 
width of the vegetation in the group.  If the structure is dense (e.g., when looking 
at it vertically from base to top there is little or zero open air space within its 
perimeter,) calculate and record its frontal silhouette area, according to Equation 
6 of this appendix.  Also, use Equation 6 of this appendix to estimate the average 
height and width of the vegetation if the survey area is larger than nine square 
feet.  Otherwise, use the procedure in section F.3 of this appendix to calculate 
the frontal silhouette area.  Then calculate the percent cover of standing 
vegetation according to Equations 7, 8, and 9 of this appendix. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Frontal Silhouette Area = 
(Average Height) x (Average Width) Eq. 6 



Frontal Silhouette Area Of Group= 
(Frontal Silhouette Area Of Individual Vegetative Structure) 



x (Number Of Vegetation Structures Per Group) 
Eq. 7 



Total Frontal Silhouette Area = 
Frontal Silhouette Area Of Group 1 + Frontal Silhouette 



Area Of Group 2 (etc.) 
Eq. 8 



Percent Cover Of Standing Vegetation = 
(Total Frontal Silhouette Area/Survey Area) x 100 Eq. 9 



Percent Open Space = 
[(Number Of Circled Gridlines Within The Outlined Area 



Counted That Are Not Covered By Vegetation/Total Number 
Of Gridline Intersections Within The Outlined Area) x 100] 



Eq.10 



Percent Vegetative Density = 
100 – Percent Open Space Eq. 11 



Vegetative Density = 
Percent Vegetative Density/100 Eq. 12 



Frontal Silhouette Area = 
[Max. Height x Max. Width] x [Vegetative Density/.04]o.5 Eq. 13 
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Note: Ensure consistent units of measurement (e.g., square meters or square 
inches when calculating percent cover.) 
 



F.3 Vegetative Density Factor.  Cut a single, representative piece of vegetation (or 
consolidated vegetative structure) to within 1cm of surface soil.  Using a white 
paper grid or transparent grid over white paper, lay the vegetation flat on top of 
the grid (but do not apply pressure to flatten the structure.)  Grid boxes of 1 inch 
or ½ inch squares are sufficient for most vegetation when conducting this 
procedure.  Using a marker or pencil, outline the shape of the vegetation along 
its outer perimeter, according to Figure B, C, or D of this appendix, as 
appropriate.  (Note: Figure C differs from Figure D primarily in that the width of 
vegetation in Figure C is narrow at its base and gradually broadens to its tallest 
height.  In Figure D, the width of the vegetation generally becomes narrower from 
its midpoint to its tallest height.)    Remove the vegetation, count and record the 
total number of gridline intersections within the outlined area, but do not count 
gridline intersections that connect with the outlined shape.  There must be at 
least 10 gridline intersections within the outlined area and preferably more than 
20, otherwise, use smaller grid boxes.  Draw small circles (no greater than a 3/32 
inch diameter) at each gridline intersection counted within the outlined area.  
Replace the vegetation on the grid within its outlined shape.  From a distance of 
approximately 2 feet directly above the grid, observe each circled gridline 
intersection.  Count and record the number of circled gridline intersections that 
are not covered by any piece of the vegetation.  To calculate percent vegetative 
density, use Equations 10 and 11 of this appendix.  If percent vegetative density 
is equal to or greater than 30, use an equation (one of the equations-Equations 
16, 17, or 18 of this appendix) that matches the outline used to trace the 
vegetation (Figure B, C, or D) to calculate its frontal silhouette area.  If percent 
vegetative density is less than 30, use Equations 12 and 13 of this appendix to 
calculate the frontal silhouette area. 



 
Figure B. Cylinder 



 
 
 
 
 
 
 



 
 
Frontal Silhouette Area = Maximum Height x Maximum Width Eq.16 
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Figure C. Inverted Cone 
 
 
 
 
 
 
 
 
 
 
 



Frontal Silhouette Area = Maximum Height x ½ Maximum Width Eq. 17 
 
 



Figure D. Upper Sphere 
 
 
 
 
 
 
 
 
 
 



Frontal Silhouette Area = (3.14 x Maximum Height x ½ Maximum Width)/2  Eq.18 
 



SECTION G ROCK TEST METHOD 
 
The Rock Test Method, which is similar to Section D, Test Methods For Stabilization-
Determination Of Threshold Friction Velocity (TFV) of this appendix, examines the wind-
resistance effects of rocks and other non-erodible elements on disturbed surfaces.  
Non-erodible elements are objects larger than 1 centimeter (cm) in diameter that remain 
firmly in place even on windy days.  Typically, non-erodible elements include rocks, 
stones, glass fragments, and hardpacked clumps of soil lying on or embedded in the 
surface.  Vegetation does not count as a non-erodible element in this method.  The 
purpose of this test method is to estimate the percent cover of non-erodible elements on 
a given surface to see whether such elements take up enough space to offer protection 
against windblown dust.  For simplification, the following test method refers to all non-
erodible elements as ‘rocks.” 
 
G.1 Select a 1 meter by 1 meter survey area that represents the general rock 



distribution on the surface.  A 1 meter by 1 meter area is slightly greater than a 3 
foot by 3 foot area.  Mark-off the survey area by tracing a straight, visible line in 
the dirt along the edge of a measuring tape or by placing short ropes, yard sticks, 











Imperial County Air Pollution Control District Rule 800 



800-30 



or other straight objects in a square around the survey area. 
 



G.2 Without moving any of the rocks or other elements, examine the survey area.  
Since rocks >3/8 inch (1cm) in diameter are of interest, measure the diameter of 
some of the smaller rocks to get a sense of which rocks need to be considered. 
 



G.3 Mentally group the rocks >3/8 inch (1cm) diameter lying in the survey area into 
small, medium, and large size categories.  Or, if the rocks are all approximately 
the same size, simply select a rock of average size and typical shape.  Without 
removing any of the rocks from the ground, count the number of rocks in the 
survey area in each group and write down the resulting number. 
 



G.4 Without removing rocks, select one or two average-size rocks in each group and 
measure the length and width.  Use either metric units or standard units.  Using a 
calculator, multiply the length times the width of the rocks to get the average 
dimensions of the rocks in each group.  Write down the results for each rock 
group. 
 



G.5 For each rock group, multiply the average dimensions (length times width) by the 
number of rocks counted in the group.  Add the results from each rock group to 
get the total rock area within the survey area. 
 



G.6 Divide the total rock area, calculated in section G.5 of this appendix, by two (to 
get frontal area.)  Divide the resulting number by the size of the survey area 
(make sure the units of measurement match,) and multiply by 100 for percent 
rock cover.  For example, the total rock area is 1,400 square centimeters divide 
1,400 by 2 to get 700.  Divide 700 by 10,000 (the survey area is 1 meter by 1 
meter, which is 100 centimeters by 100 centimeters or 10,000 centimeters) and 
multiply by 100.  The result is 7% rock cover.  If rock measurements are made in 
inches, convert the survey area from meters to inches (1 inch = 2.54 
centimeters.) 
 



G.7 Select and mark-off two additional survey areas and repeat the procedures 
described in section G.1 through section G.6 of this appendix.  Make sure the 
additional survey areas also represent the general rock distribution on the site.  
Average the percent cover results from all three survey areas to estimate the 
average percent of rock cover. 
 



G.8 If the average rock cover is greater than or equal to 10%, the surface is stable.  If 
the average rock cover is less than 10%, follow the procedures in section G.9 of 
this appendix. 
 



G.9 If the average rock cover is less than 10%, the surface may or may not be stable.  
Follow the procedures in Section D.3 Determination Of Threshold Friction 
Velocity (TFV) of this rule and use the results from the rock test method as a 
correction (i.e., multiplication) factor.  If the rock cover is at least 1%, such rock 
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cover helps to limit windblown dust.  However, depending on the soil’s ability to 
release fine dust particles into the air, the percent rock cover may or may not be 
sufficient enough to stabilize the surface.  It is also possible that the soil itself has 
a high enough TFV to be stable without even accounting for rock cover. 
 



G.10 After completing the procedures described in Section G.9 of this appendix, use 
Table 2 of this appendix to identify the appropriate correction factor to the TFV, 
depending on the percent rock cover. 













From: Zimpfer, Amy
To: lallen@co.slo.ca.us
Cc: Drake, Kerry; Adams, Elizabeth; Jordan, Deborah; McKaughan, Colleen; Lakin, Matt; Steckel, Andrew;


 Spiegelman, Nina
Subject: Re: Request for EPA opinion on MOA vs Rule to acheive attainment
Date: Thursday, May 28, 2015 1:19:01 PM


Monday would be good. Any time you are NOT available?


Amy Zimpfer, Associate Director, USEPA, Region 9
+1 415.947.4146
zimpfer.amy@epa.gov


> On May 28, 2015, at 12:48 PM, "lallen@co.slo.ca.us" <lallen@co.slo.ca.us> wrote:
>
>
> Thanks Amy. I'm out of the office until Monday - would it be possible to
> set up a call with you and whoever else we need for Monday or Tues next
> week to discuss this? I'll make myself available at whatever time works for
> you all.
>
> Thanks,
> Larry
>
>
>
> Sent with Good (www.good.com)
>
>
>
> -------- Original Message --------
>
> From :      "Zimpfer, Amy" <Zimpfer.Amy@epa.gov>
> To :         "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
> Cc :        "Drake, Kerry" <Drake.Kerry@epa.gov>, "Adams, Elizabeth"
> <Adams.Elizabeth@epa.gov>, "Jordan, Deborah" <Jordan.Deborah@epa.gov>,
> "McKaughan, Colleen" <McKaughan.Colleen@epa.gov>
> Sent on : 05/27 07:35:45 PM PDT
> Subject : Re: Request for EPA opinion on MOA vs Rule to acheive attainment
>
> Hi Larry,
> I was in Tijuana for a U.S./MX border meeting today and just now saw you
> tried to call. I will discuss this with Debbie and others tomorrow. Stay
> tuned.
>
> Amy Zimpfer, Associate Director, USEPA, Region 9
> +1 415.947.4146
> zimpfer.amy@epa.gov
>
>
>>> On May 27, 2015, at 6:31 PM, "lallen@co.slo.ca.us" <lallen@co.slo.ca.us>
>> wrote:
>>
>>
>> Hi Debbie,
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>>
>> I hope all is well with you. I realize you're about to leave for your
> D.C.
>> assignment, so I've cc'd your executive team on this in the hopes that
> one
>> of you can provide a response to my request.
>>
>> At our Board hearing today, we asked the Board to amend Rule 1001 (the
>> Oceano Dunes Dust Rule) to remove the permit requirement to comply with
> the
>> recent Court of Appeals opinion that the facility is not a contrivance
> and
>> therefore cannot be required to obtain an air permit. Yesterday at 3:00
> pm,
>> Friends of the Oceano Dunes, who initiated and won the contrivance case,
>> delivered a 900 page comment package to APCD opposing our proposed
>> amendment and suggesting we implement other options instead, most of
> which
>> involved vacating Rule 1001 and trying something different, including an
>> MOA instead of the rule. Quite a lengthy discussion ensued among our
> Board
>> members, particularly regarding crafting an MOA to replace the rule.
>>
>> I responded that an MOA would not be acceptable to EPA as a regulatory
>> enforcement mechanism to ensure the emission reductions required to come
>> into attainment of federal PM standards would be achieved in a timely
>> manner. The Board asked me to request EPA to provide an official letter
>> stating your position on this matter; specifically, whether or not
>> substituting a negotiated MOA with State Parks would be acceptable to EPA
>> as a demonstration that we were on a path to attainment and thus avoid
>> federal intervention. In light of your April 15, 2015 letter to the
>> District, the Board's primary concern is the potential for a
> nonattainment
>> designation by EPA for the federal PM10 and/or PM 2.5 standards if the
> rule
>> were to be rescinded and replaced with an MOA.
>>
>> The Board is hoping you can provide a response by or before our next
> Board
>> meeting on June 17. Please let me know if you can provide such a letter
> and
>> the timeframe in which we might expect it, and please call me if if you
>> have any questions or need clarification on this request.
>>
>> Thank you, and I look forward to hearing from you.
>>
>> Larry
>>
>> Larry Allen
>> Air Pollution Control Officer
>> San Luis Obispo County Air Pollution Control District
>> Phone:  805 781-5912
>> Fax:      805 781-1002
>> Web:    http://www.slocleanair.org
>>
>> P Please consider the environment before printing this e-mail
>>



http://www.slocleanair.org/





>>
>>
>>
>>
>>
>>
>>
>>
>>
>> [Scanned @co.slo.ca.us]
>
>
>
>
>
>
>
>
>
>
> [Scanned @co.slo.ca.us]
>








From: Raymond Biering
To: attorneys@capcoa.org; Matthew Maclear; Richard Stout; Peter, Ellen M. @ARB; Spiegelman, Nina
Cc: Annie Boyd
Subject: Re: [CAPCOA Attorneys] Draft agenda for CAPCOA attorneys meeting
Date: Tuesday, October 21, 2014 1:47:23 PM


Dear CAPCOA Attorneys -


Please see the e-mail below sent by Larry Allen from SLO APCD to the
 APCOs.  Any help you can give us by joining the amicus brief being drafted
 by Bill Dillon would be most appreciated.  The amicus brief will be due in
 the first week of December.  I plan to discuss the case at our upcoming
 meeting and will provide you with copies of the Appellant's brief and our
 response.


Best regards - Ray Biering


 From: lallen@co.slo.ca.us [mailto:lallen@co.slo.ca.us] 
Sent: Tuesday, October 21, 2014 12:49 PM
To: membership@CAPCOA.org
Cc: Raymond A. Biering; kenk@capcoa.org
Subject: Request for assistance regarding lawsuit on SLOAPCD dust rule


Dear Colleagues,


I wrote to you all about 16 months ago (see email below) requesting your
 support in joining an Amicus brief to fight an lawsuit by State Parks and
 Friends of the Dunes lobby group. They were appealing a Superior Court
 decision upholding our Rule 1001 requiring control of PM emissions from
 the Oceano Dunes State Vehicular Recreation Area in our county (see
 email below for details). The main issue in their appeal challenged the
 District's authority to require a permit for the facility, which would affect all
 of us if we lose. Several of you responded favorably, for which I am very
 grateful, and Barbara Baird from SCAQMD had actually started on outlining
 the amicus brief. In the meantime, however, the appeal was stayed by the
 court pending an attempt by APCD and State Parks to resolve the
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 underlying issues of the appeal. We have been working w/Parks since
 January to resolve our issues, and now have a Consent Decree in place
 with them that establishes an implementation and enforcement process for
 the Rule, as well as a dispute resolution process. The rule stays in place as
 is, but we have agreed not to enforce our permit requirement and Parks
 agreed to withdraw their appeal, which they did.


Friends of the Dunes, however, has not dropped their appeal and recently
 served us with a 3rd lawsuit claiming the Consent Decree constitutes an
 illegal amendment to Rule 1001. We'll deal w/that later, but the decision on
 this appeal will affect us all, so I am reaching out to you once again to
 request you consider joining in an Amicus brief. As I recall, Santa Barbara,
 Great Basin, Monterey, Bay Area, N. Sonoma, Tehama, San Diego and
 N.Coast districts had all expressed a desire to join the amicus brief. I'm
 hoping you all still intend to provide that support, and that others who didn't
 before will also reconsider joining. I previously provided some background
 support info (attached) for those of you considering taking this issue to your
 Board for approval, and can provide additional info if needed. The amicus
 brief will need to be ready for submittal by December 1, so we'll need
 decisions from you all fairly quickly. Bill Dillon, Counsel for Santa Barbara
 APCD, has agreed to take on the task of drafting the brief, so the cost and
 effort for any district joining the amicus will be minimal.


I greatly appreciate your consideration of this request and look forward to
 hearing back from each of you soon. Ray Biering or I would be happy to
 discuss this personally with any of you if you have questions or concerns
 regarding this request, so please call either of us if you want to get more
 details or background info. Thank you in advance for any assistance you
 can offer on this.


Larry                    Ray Biering, District Counsel
805.781.5920 desk            Adamski, Moroski, Madden, Cumberland &
 Green
805.471.8035 cell            805.543.0990


(See attached file: Closed Session Outline for SLO APCD Amicus
Support.docx)


Larry Allen







Air Pollution Control Officer
San Luis Obispo County Air Pollution Control District
Phone:  805 781-5912
Fax:      805 781-1002
Web:    http://www.slocleanair.org


P Please consider the environment before printing this e-mail
----- Forwarded by Larry Allen/APCD/COSLO on 10/20/2014 05:58 PM -----


From:    Larry Allen/APCD/COSLO
To:    membership@capcoa.org
Date:    06/13/2013 10:59 AM
Subject:    Request for assistance regarding lawsuit on SLOAPCD dust rule


Dear Colleagues,


As most of you heard at the Spring Conference last month, SLOAPCD
 adopted a rule in Nov 2011 requiring State Parks to reduce dust emissions
 from the Oceano Dunes State Vehicular Recreation Area (ODSVRA).
 Friends of the Dunes (FOD), an offroad vehicle lobby group for the
 ODSVRA, sued us over the rule and named State Parks as a real party in
 interest. As a result, State Parks joined the lawsuit with them and
 challenged our authority to adopt the rule and to require a permit for the
 ODSVRA. The briefs from FOD and SP were quite lengthy and challenged
 us on a variety of regulatory and technical issues, including the viability of
 the air quality studies supporting the rule, whether the facility is a direct or
 indirect source, whether the facility could be considered a contrivance for
 permitting purposes, and a number of other issues. The Superior Court
 judge issued a 20 page decision denying each of their challenges and
 supporting every point we made in our briefs; it was an excellent decision
 for defending against an appeal.


Both FOD and State Parks have now appealed that decision. Our Counsel,
 Ray Biering, discussed the appeal with the CAPCOA attorneys Tuesday on
 a conference call, and all 10 or so of those present, including all 5 large
 districts, agreed it was important to file amicus briefs in support of our case
 due to its precedent-setting nature. If we don't prevail, the ability of every air
 district in CA to regulate and permit fugitive dust sources like the ODSVRA,
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 including mining operations and agriculture, will be thrown into question.


I'm writing all of you to personally ask that you consider signing on in
 support of the Amicus brief when it's in final form. Joining the amicus brief
 won't cost the participating districts, except the time spent by those actually
 writing the brief. SCAQMD's lead counsel, Barbara Baird, has already
 graciously volunteered to take the lead in writing the amicus brief for all the
 other districts to sign, pending Barry's agreement.  I realize it will take a
 Board action for most of you to get authority to add your signature, but I
 strongly believe this case is crucial for all of us to retain the regulatory
 authority we currently have. Ray has already forwarded all pertinent legal
 briefs filed in this case to all attorneys on the CAPCOA attorneys list, so
 most of you should have them already. If not, please let me know and I will
 forward them to you. We are also requesting ARB to join the Amicus brief
 for this case.


We anticipate State Parks and FOD could file their opening appellant briefs
 as early as mid-July, with ours due in August and the appellant reply briefs
 due in September; amicus briefs would be due shortly after that. So if you
 are considering joining the amicus brief, it would be best if you could ask for
 the authority to do so at your next board meeting so Barbara Baird will
 know who is on-board.  She will need to list the participants when she
 drafts the amicus brief, and the longer the list the better. We would be
 willing to draft a short list of talking points with the pertinent info needed for
 a closed session Board discussion and decision if that would be helpful; we
 could also draft sample language for a short staff report if you want to
 handle this in open session.


I ask that you please give this thoughtful consideration and let me know
 what you decide. Ray or I would be happy to discuss this personally with
 any of you if you have questions or concerns regarding this request, so
 please call either of us if you want to get more details or background info.
 Thank you in advance for any assistance you can offer on this.


Larry                    Ray Biering, District Counsel
805.781.5920 desk            Adamski, Moroski, Madden, Cumberland &
 Green
805.471.8035 cell            805.543.0990







Larry Allen
Air Pollution Control Officer
San Luis Obispo County Air Pollution Control District
Phone:  805 781-5912
Fax:      805 781-1002
Web:    http://www.slocleanair.org
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Raymond A. Biering
(805) 543-0990 (office)
(805) 550-9953 (cell)


From: Barbara Baird <BBaird@aqmd.gov>
To: "attorneys@capcoa.org" <attorneys@capcoa.org>; Matthew Maclear <MCM@atalawgroup.com>;
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 Richard Stout <RStout@co.sutter.ca.us>; "Peter, Ellen M. @ARB" <ellen.peter@arb.ca.gov>;
 "Spiegelman, Nina" <Spiegelman.Nina@epa.gov> 
Cc: Annie Boyd <annieb@capcoa.org> 
Sent: Tuesday, October 21, 2014 11:59 AM
Subject: [CAPCOA Attorneys] Draft agenda for CAPCOA attorneys meeting


Agenda for November 4 is attached. Annette asked that all her items be in the am as
 she has to leave at noon. The agenda currently is designed to start at 9 and end at
 3:30., with a morning break but no afternoon break. If everyone wants an afternoon
 break we can reorganize to start at 8:30 instead. Let me know if you prefer this
 option. I have to end it at 3:30 since I need to report to the CAPCOA board at that
 time. CARB and EPA attorneys are invited guests.
 
Annie, did the CAPCOA Board assign me anything in particular to report on or just
 summarize our agenda?
 
 
 
 
Barbara Baird
District Counsel
SCAQMD
(909) 396-2302
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